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Exhibit
No.

Document
Date

Document

A

8/22/12

Central Valley Regional Water Quality Control Board’s Revised
Notice of Applicability (NOA) for Waste Discharge
Requirements for Limited Threat Discharges of
Treated/Untreated Groundwater From Cleanup Sites,
Wastewater From Superchlorination Projects, and Other Limited
Threat Wastewaters to Surface Water

8/1/14

Letter from California Sprouts to Lucio Orellana Subject eSMR?2
Quarterly Self-Monitoring Report Submittal for April-June 2014
for, California Sprouts, Sacramento Facility, Sacramento
County, Order R5-2013-0073-027, NPDES

No. CA CAG995002, and Second Quarterly Monitoring Report
for 2014

10/13/14

Pacific Coast Sprout Farms’ Third Quarterly Monitoring Report
for 2014

Various

Information obtained from the Official California Legislative
Information website and from the California State Archives
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Water Boards

Central Valley Regional Water Quality Control Board
22 August 2012

TO: LIMITED THREAT GENERAL ORDER ENROLLEES
(SEE DISTRIBUTION LIST ~ PAGE 2)

REVISED NOTICE OF APPLICABILITY (NOA)
FOR

WASTE DISCHARGE REQUIREMENTS FOR LIMITED THREAT DISCHARGES OF
TREATED/UNTREATED GROUNDWATER FROM CLEANUP SITES, WASTEWATER FROM
SUPERCHLORINATION PROJECTS, AND OTHER LIMITED THREAT WASTEWATERS TO

SURFACE WATER

TO ALL CONCERNED PERSONS AND AGENCIES:

Enclosed is Order R5-2012-0080 amending existing Waste Discharge Requirements

Order R5-2008-0082 for Limited Threat Discharges of Treated/Untreated Groundwater from
Cleanup Sites, Wastewater from Superchiorination Projects, and Other Limited Threat
Wastewaters to Surface Water (Limited Threat General Order). Order R5-2012-0080 was
adopted by the Central Valley Regional Wateerua(ity Control Board (Central Valley Water Board)

at its 3 August 2012 Board meeting. '

The sole amendments to the existing Limited Threat General Order are located in Provisions

V A1 and V.B.1 of Attachment E, the Monitoring and Reporting Program. The amendments
reduce the monitoring frequency of the acute and chronic toxicity testing from annually to once
during the 5-year term of the Limited Threat General Order. Therefore, if the acute and chronic
toxicity testing has already been conducted for your project, then the Discharger is not required o
conduct the testing again. Please review the amended Limited Threat General Order; available
for download from the Central Valley Water Board's Internet website at
http://www.waterboards,c;a.gov/cen‘cralva!&ey/boardmdecisions/adoptedworders.

Copies of these documents can also be obtained by contacting or visiting the Central Valley
Water Board’s office at 11020 Sun Center Drive, #200, Rancho Cordova, California 95670-61 14,
weekdays between 8:00 a.m. and 5:00 p.m.

Any person aggrieved by the action of the Central Valley Water Board to revise the NOA may
petition the State Water Resources Control Water Board to review the action in accordance with
California Water Code Section 13320 and California Code of Regulations, Title 23, Sections
2050 and following. The State Water Resources Control Board must receive the petition by
5:00 p.m., 30 days after the date of this NOA, except that if the thirtieth day following the date of
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EXHIBIT A



Limited Threat General Order Enrollees 2 22 August 2012

this Order falls on a Saturday, Sunday, or state holiday, the petition must be received by the
State Water Resources Control Board by 5:00 p.m. on the next business day. Copies of the law
and regulations applicable to filing petitions may be found on the internet at;

hitp:/iwww waterboards.ca.gov/public_notices/petitions/water_quality or will be provided upon
reguest.

if you have any questions regarding the amendments, please contact Gayleen Perreira at
(916) 464-4824 or gperreira@waterboards.ca.gov.
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Pamela C. Creedon

Executive Officer

~ Enclosure: Amending Order R5-2012-0080

DISTRIBUTION LIST:

David Smith, U.S. Environmental Protection Agency, Region IX, San Francisco

Phil Isorena, State Water Rescurces Control Board, Sacramento

Bob Perreaulf, Plumas County, Gopher Hill Landfill Leachate Disposal, Quincy

Jeffrey Sutton, TCCA & BoR Red Biuff Diversion Dam Fish Passage Improvement Project
2010, Willows

James Diel, UPRR, Dunsmuir Railyard, Rosevilie

Danie! Scholl, California Sprouts, LLC, Pacific Coast Sprout Farms Sacramente Facility,
Sacramento

Anthony Baus, Carson Hill Goid Mine Corp, Carson Hill Gold Mine Project, Angels Camp

Manue! R. Motina, City of Manteca, Woodward Ave Utility Project, Manteca

John Shroeter, East Bay MUD, Camanche South Shore Recreation Area, Oakland

John Shroeter, East Bay MUD, Pardee Reservoir Recreation Area, Oakland

Rajah Ponniah, K‘ewit Power, Construction Marsh Landing Generator Station Project,
Antioch

Doug Fortun, Mather Air Force Base, Main Base, McClellan AFB

Ralph Roberts PG&E, Almond Plant No. 2, San Ramon

Rick Lund, Piacer County Water Agency, Auburn Tunnel, Aubum

Greg Pryor, Recology, Hay Road, Vacaville

John Bissett, SAFCA, Natomas Levee Improvement Project, Phase 4a, Sacramento

George Machado, San Juan Water District, Flow Test and Maintenance, Granite Bay

Eric McDonald, Smnza Candy Company, Oakdale

Marie Spurgeon U.8. Bureau of Reclamation, Mormon Island Auxiliary Dam, Folsom

Toby Wong, City of West Sacramento, Dewateri ing Project, West Sacramento






August 1, 2014

Lucio Oreliana

Compliance and Enforcement Section

Central Valley Regional Water Quality Control Board
11020 Sun Center Drive, Suite 200

Rancho Cordova, CA 95670-6114

SUBJECT: eSMR? QUARTERLY SELF-MONITORING REPORT SUBMITTAL FOR
April — June 2014 FOR, California Sprouts, Sacramento Facility, Sacramento
County, ORDER R5-2013-0073-027, NPDES No. CA CAG995002

This letter documents the written submission of the Q2 monitoring report.

Chose one:
. There were no violations per the requirements during the reporting period.

The following documents are found as attachments with this written submittal:
- NPDES Q2 2014 Reporting sheet
- NPDES Q2 2014 Lab Results 04/19/14
- NPDES Q2 2014 Lab Resuits 05/20/14

- NPDES Q2 2014 Lab Results 06/10/14
- Acute Toxicity Test Results 06/02/14

| certify under penalty of law that this document and all attachments were prepared under my direction
or supervision in accordance with a system designated to assure that qualified personnel properly
gather and evaluate the information submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for gathering the information, the information
submitted is, fo the best of my knowledge and belief, true accurate, and complete. | am aware that
there are significant penalties for submitting false information, including the possibility of fine and
imprisonment for knowing violations.

Sincerely,

Daniel Sholl

General Manager

Note: Per Standard Provisions, Reporting sections V.B.2 and V.B.3, the LRO must be a principal

executive officer or ranking elected official of the Discharger’s agency, or a duly authorized
representative that meets the intent of 40 CFR 122.22(b)(2).

EXHIBIT B
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IEH - JL ANALYTICAL

217 Primo Way « Modesto, California 85358 « Office (JO8Y 538-8111 = FAX {208 538-39868

— Report # L2.2-14R27947
Calif Sprouts-Wareh W
alifornia Sprouts-iarehouss ey Report Date: 04/25/2014
Received Date: 04/21/2014
5640 Warehouse Way Work Order: 319615
Sacramento,CA 95826
Laboratory Number: 31961501
Description: Waste Water, Test Permit, 4-19-14, 700
Analytical Results
Method
Minimum N Method Analysis Analysis
Result Detection . Analyst
Constituent Level Limit Reference Date Time
Electrical Conductivity (E.C)) 510 umho/cm 1.0 1.0 SV 2540B5 0412512014  12:18 JA
QC Results
Theoretical Matrix Watrix Lab
QC Units Biank Matrix Spike Soike Spike  Control Precision  Accuracy Response
Constituent P P Duplicate  Spike o, o, o,
Electrical Conductivity (E.C) umholem < 1 510 1400 1800 1800 1400 0.1 92.6 100.2
Notes
At25°C
Authorized By: M
V: et 04/25/2014

Amos Snider Laboratory Supervisor

ELAP Accreditation Laboratory Certificate #2776. These results relate only to the samples tested. This report shall not be reproduced exceptin
Page 1 of 1

full,without written approval of the laboratory.




IEH - JL ANALYTICAL

217 Primo YWay » Modesto, California 95258 « Ofos (208 538-8111 « FAM {208) 538-2888

T Report # L2.2-14R28322
California Sprouts-Wareh Wi
Hormia Sprouts-tarehouse Hay Report Date: 05/23/2014
Received Date: 05/20/2014
5640 Warehouse Way .
Sacramento,CA 95826 Work Order: 321722
Laboratory Number: 32172201
Description: Waste Water, Test Permit, 5-20-14, 700
Analytical Results
Minimum Method Method Analysis Analysis
Result Detection 3 Analyst
Constituent Level Limit Reference Date Time
"Electrical Conductivity (E.C.} . 436 umholcm 1.0 1.0 SM 2510B5 05/23/2014  13:22 JA
QC Results
Theoretical Matrix Watrix Lab
QC Units Blank Matrix Spike Soike Spike  Control Precision Accuracy Response
Constituent p P Duplicate  Spike o, % %
Electrical Conductivity (E.C.) umholfem < 1 430 1400 1700 1700 1400 0.9 94.2 100.2
Notes
AL25°C

Authorized By: {;’ﬁ.w gg@,&,t 05/23/12014

Amos Snider Laboratory Supervisor

ELAP Accreditation Laboratory Certificate #2776. These results relate only to the samples tested. This reportshali not be reproduced exceptin
full,without written approval of the laboratory. Page 1 of 1




IEH - JL ANALYTICAL

217 PrimoWay » Modesto, Ualifornia 453588 « Office (200 838-8111 « FAK (208 538-30688

e Report # L.2.2-14R28519
Calif Sprouts-Wareh W
aiitornia Sprouts-arehouse Hay Report Date: 06/12/2014
Received Date: 06/10/2014
5640 Warehouse Way .
Sacramento,CA 95826 Work Order: 323222
Laboratory Number: 32322201
Description: Water, Special, Other California Sprouts - Warehouse Way, Diana Muniz
Analytical Results
Method
Minimum : Method Analysis Analysis
Result Detection ) Analyst
Constituent Level Limit Reference Date Time
Electrical Conductivity (E.C.) 450 umholem 1.0 1.0 SM 2510B5 06/11/2014  16:30 JA
QC Results
Theoretical Matrix Matrix Lab
QC Units Blank Matrix Soike Soike Spike  Control  precision Accuracy Response
Constituent P P Duplicate  Spike % % %
Electrical Conductivity (E.C.) umhoiem < 1 510 1400 1800 1800 1400 0.2 94.6 100.0
Hotes
At25°C

Authorized BY: /Zh.g g’u&q 06/12/2014

Amos Snider Laboratory Supervisor

ELAP Accreditation Laboratory Certificate #2776. These results refate only to the samples tested. This reportshall not be reproduced exceptin
full,without written approval of the laboratory. Page 1 of 1




F@@’E’LL LABORATORY Inc REPORT

tifornia Sprouts, LLC
IBA Pacific Coast Sprout Farms
At Dan Sholl
40 Warehouse Way
326

36
Sacramento CA 95

recning Bioassay with Rainbow Trout 6/03/14-6/07/14
(2714 0900

K

Id rsf ?,f.,i s trout were exposed to Effluent sample collected
iation. At 96h test termination, there
“fHluent x&ﬁkyiﬁ collected 6/02/14 G900,
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Q3 2014

Date water usage perday {gal]  SU Date Time water usage per day {gal}  SU
Yuesday, July 01, 2014 93,800 7.4 Saturday, August 16, 2014 5:004M 41,000 78
Wednesday, july 02, 2014 73,300 1.4 Sunday, August 17, 2014 5:40AM /I TS
Thursdyy, july 03, 2014 75,300 74 rMonday, August 18, 2018 40080 34,800 7.5
Friday, juiy 08, 2014 76,000 T4 Tussdsy, August 19, 2014 £:00AM 40,200 7.5
Saturday, july 05, 2014 73,500 7.4 Wednesday, August 20, 2014 4:00AM 45,400 7%
Sunday, july 08, 2014 50,100 7.4 Thursday, August 21, 2014 4:00AM 36,400 7.5
Monday, luty 07, 2014 120,100 74 Eriday, August 22, 2014 413080 22,600 73
Tuesday, iuly 08, 2014 25,300 74 Saturdey, August 23, 2014 S:30AM 52,000 7.8
Wegnesday, fuly 08, 2014 81,400 74 Sunday, August 24, 2014 SCOAM 33,700 7.7
Thursday, 10, 2014 86,200 7.4 Monday, August 25, 2054 3.00AM 34800 786
Friday, fuly 11,2014 200 AM 57,800 T4 Tuesday, August 26, 2014 5008 49000 75
Saturday, july 12, 2014 2:00 AM 105,600 74 Wednesday, August 27, 2014 AOOAM 34300 75
Sunday, july 13, 2014 4:00 AM 48,200 T4 Thursday, August 28, 2014 4:00AM 41,800 76
Monday, fuly 14, 2014 400 AN FHECD T4 Friday, August 29, 2014 4:00RN 40,700 76
Tuescay, July 15, 2014 400 Al 84,100 7.4 Saturday, August 30, 2014 &:00AM 700 73
Wednesday, luly 16, 2014 400 AN 78800 T4 Sunday, August 31, 2014 &.00AN 3,100 75
Thursday, July 17, 2024 4:00 AM 78,700 7.4 Monday, Seprember 01, 2034 4:C0AN 40,006 15
Friday, July 18, 23014 400 AM Tuesday, September 02, 2014 5:00AM 45,600 7.5
Saturday, july 19, 2014 4:00 AR Wadnesday, September 03, 2034 30048 30400 73
Sunday, luly 20, 2014 600 AM Thursiay, Sepamber 04, 2014 4O0AM 41600 75
Monday, July 21, 2014 400 AN Friday, September 05, 3014 31048 45,100 78
Tuesday, July 22, 2014 4:00 AR Saturday, September 06, 2014 8:00AM o0 7S5
Wednesday, July 23, 2014 4200 AW 142,300 7.4 Sunday, September 07, 2014 GUAOAR 42,100 75
Thursday, uly 24, 2014 A00 AWM 49,400 74 Monday, September 08, 2014 3008 21,500 7.5
rriday, July 25, 2014 4:00 AM 67,800 7.4 Tuesday, Septemier 08, 2014 4:00AM 33800 75
Saturday, Huly 28, 2014 4:00 AM 352300 74 Wednesday, September 10, 2014 £:00AM 18800 76
Sunday, fuly 27, 2014 5100 AM 127,100 7.4 Thursday, September 11, 2014 4:00AM 38300 75
randay, July 28, 2014 400 AM 84,300 7.4 Friday, September 17, 2014 4:00AM 3R200 75
Tuesday, July 28, 2014 £:00 AN 61,400 74 Saturday, September 13, 2014 T30AM 7000 7.5
Wednesday, luly 30, 2014 4:20 AM 58,100 74 Sunday, September 14, 2014 LOB0AM 44000 76
Trhursday, July 31, 2014 20 AM 80,400 7.4 wmonday, September 13, 2014 A00AM 30,300 5
Friday, August 01, 2014 1189 AM We700 78 Tuesday, September 16, 2014 LCOANM 45600 75
Saturday, August 02, 2014 &:00 AM 83,000 7.4 Wednesday, September 17, 2014 A4:00AM IBEOG TS
Sunday, August 03, 2014 £:00 AN 128400 76 Thursday, September 18, 2014 4.00AM 40,800 75
Monday, August 04, 2014 4200 AM 22300 76 Friday, September 18, 2034 45,500 7.6
Tuesday, August 05, 2084 4£:00 AN £5,000 786 Saturday, September 20, 2014 SO0 A 1B,000 76
Wednesday, August 06, 2014 4:00 AM 57900 T.€ Sundsy, September 21, 2014 GO0AM 45,200 7.5
Thursday, August 07, 2014 A0 AM 95,100 76 réorday, September 22, 2014 S0AM 3LE00 0 T8
eriday, hugust 08, 2014 A:00 AN FEAC0 0 TE Yuesdey, September 3, 2014 A:00RM 36,600
Saturday, Sugust 09, 2014 500 AM 66,200 7.5 Wadnasday, September 24, 2014 410CAM 46,400
Sunday, August 10, 2014 S0 &b 48800 76 Thursday, Septamber 25, 7014 AOAM A8 500
rMonday, August 11, 2014 4:00 AM 74,400 75 Friday, Septembar 26, 2014 TO0AM 50,100 s
Tuesday 12:00 AN 7LD 75 Saturday, ember 27, 2014 A00AM TG 78
75 Sunday, September 28, 2014 PRUEE 7.5
75 wonday, Seple : LOOAM 75
33,200 786 400834 16
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48308 Warm Springs Bivd,
Framont, CA 94539

Phona: 5109781873

Fax: 510-668-188¢

E-nall: iabdasta@semisk.com

. ﬁﬁm?ﬁ%; 2%@1 Viab: wws semink.oom

Certificate of Analysis
AEMTEK #: 1407282 Electric Conductivity Test

Report Issued To: Pacific Coast Sprout Farm Sampling Date: 2014-07-12

5640 Warehouse Way Sample Received: 2014-07-12
Sacramenio, CA 95826 Analysis Started: 2014-07-12
Contact: QU Depariment Analysis Performed By: AK
Report jssue Dafe: 2014-07-12
Analyte Conductivity
thethod KW I81GE
Raporting Unit uBerm {umhodtm)
rethod Detection Limit for Reportiog 1.4
b i 0 Sampte Deseription Lot #iCode RESULTS
i Watsr Discharge 1BH 471
Elactric Conductividy
Tast
LG6 o tevomtoyControi Semple LCSY Lo L Fases
oc o bsbomonBieeks b 0 Agsel
mgll: milligrams/Liter (ppm} PiA PresentiAbsent
) i < denoles "less than” MPM: Most Probable Number
Terminclogy: ND: Not Detected, less than reporting limit rrb: milliiiter

St Standard Methods for the Exarnination of Water ang Wastewater, 20th edition (APHAAWWA]

The EPA secondary drinking water iimit for TDS is 500 pom. Mineral waters grealer than 1500mg/L or less than S00mg/L require
Noles N o . A AR i o
labaling, Purified (RIO, demineralized, delonized) drinking waters must be less than 10ppm.

EFA & COPH maximum contaminant level (MCL) for coliforms is <1 (Absent)

“The LCS are appropriately selected known value materials used to demonstrate test validity,
Passed = required posiive and negative culture controls gave expected responses.

S 9223 (ONPG-MUG) uses idexx Colilert, Colifert18 or TP1 Coltag media.
SM 9223 enurmerztion Uses idexx Quantt-Tray/Quant-Tray2000 or muttiple 1wbe format (1061 0mL)

e s AEMTEK certifies that the testing reporied in this document is performed in compliance with California Depariment of Publiv Health
Certification standards for applicable ELAP certified analyses, Any exceptions 1o the applicable standards have been noted. This certification applies
onfy 1o the tests andlor analyles specifled in this report, Unless specifically nofed, the samples ware received in acoeptable condition,
c » The test results prasented in this repor periain only 1o the samples supplied by the client and analyzed by AEMTEK. This report shall not
onditions be reproduced, except in full, without written authorization of AEMTEK, AEMTEK shall have no liability to anyone with respect (o any
irerpretations or uses of the laboratory report, decisions made or actions iaken as a resull of or pasad on the data reported. In no evert
shall AEMTEK's fiabillly with respect 1o the reporied iest results exceed the amount paid for the project by the client o AEMTEK.

For more information about the testing, please contact the laboratory by calling 510-678-1978 or sending e-mail o

Gontact labreports@aemtek.cam. Vistt www.asmisk com for general information.
o D
Pt - Lt ¥ Al

Report Authorized By:

AEMTEK CUPH ELAP Certificate ¥ 2607
Florsnce Wy, Ph.[, President

AEMTEK Certificate of Anglysis Page 10of 1



48309 Warm Springs Bivd.
Fremont, CA 84538

Phiona: 510-873-1878

Fax: 510-668-1980

E-mail: labdataaentek.com

SEMTEK, M. Webs: www, aemtak.com

Certificate of Analysis
AEMTEK #: 1408040 Electric Conductivity Test

Report Issued To: Pacific Coast Sprout Farm Sampling Date: 2014-08-02
5640 Warehouss Way Sample Received: 2014-08-02
Sacramento CA 95828 Analysis Started: 2014-08-02
Contact: QC Department Analysis Porformed By: AK
Report Issue Data: 2014-08-02
Analyte Conductivity
thethod B 25108

Reporting Unit wem {pmitolory

Method Detection Limit for Reporting

1.

Sample: 1D Sample Description RESULTS
1BY Water Discharge Electric 418
Condugtivity Test
ae gammzy &énxs .
mg/l: milligrams/Liter {ppm) PlA: PresentAbsent
. . < denates "less than” MPN: Most Probable Number
Terminology: ND: Not Detected, less than reporting lmit ml.: miflititer
S Standard Methods for the Examination of Water and Wastewater, 20th edition (APHA/AWWA)
The BB sennndary drinking water Brait for TOS is 800 nom s o d g -
Notes The EPA seoondary drinking water limitfor TDS s 500 ppm. g
abeling. Purifisd (RIO, demineralized, deionized) drinking waters must be less than 10ppm.
EPA & COPH maximum contaminant level (MCL) for coliforms is <1 (Absent)
*The LCS are appropriately selected known value materials used 10 demonstrate test validity.
Fagsed = required positive and negative cullurs controls gave expented resporases.
SM 8223 (ONPG-MUG) uses dexx Colilert, Colilert18 or CPI Colitag media,
S8 9223 enumeration uses exx Quantt-Tray/Quantt- Tray2000 or muliple wbe format (10x10mL)
Certificati AEMTEK ceriifies that the testing reported in this document is performed in compliance with California Depariment of Public Heaith
eruncation standards for applicabls ELAP certified analyses. Any exceptions o the applicabls standards have been noted. This ceniification applles

Conditions

Contat

AEMTEK COPH ELAP Certificate # 2607

only to the tests andfor analyles specified in this report. Unless spedifically noted, the samples were received in accepiabie condition.

The test resulls presented in this report periain only to the samples supplied by the client and analyzed by AEMTEK, This report shall no

be reproduced, except in full, without written authorization of AEMTEK. AEMTEK shall have no liability to anyone with respect to any
interpretations or uses of the lahoratory report, decisions made or actions teken 28 & resulf of or based on the data reported. In no svent
shall ALMTEs Hability with respect to the reported el resulls exceed the amount pald Bor the projsct by the dient 1o AEMTEK,

For more information about the lesting, please contact the sboratory by caling 510-879-1879 or sending e-mail io
tabreporis@aemitek com. Visi www.aermiek oom for general informadion,
— y«fll/ﬂ I

Florence Wy, Ph.0D., President

Report Authorized By:

1530 GMT

AEMTEK Certficate of Analysis  Page 1of 1



| ABNITEI, 1M,

Certificate of Analysis

48309 Warm Springs Blivd.
Framont, CA 34535

Phone: 510-878-1878

Fax: §10-668-1980

E-vall: inbdata@semivk.cam
Web: www.aenttek com

AEMTEK #: 1409037 Electric Conductivity Test

Report Issued To: Pacific Coast Sprout Farm
5640 Warehouss Way
Sacramento CA 95826
Contact: GO Depariment
Report Issue Date: 2014-09-02

Sampling Date: 2014-09-02

Sample Received: 2014-08-02

Analysis Started: 2014-09-02
Analysis Performed By: EL

Analyte Conductivity
Method S48 35108
Raporting Linit: uSiom Lpsmbaiomy
Mathod Detection Limit for Reporting 18
Sample 1D Sample Description Lot #iCede RESULTS
1 Water Dischargs 1B 540
Electric Conductivity
Test
GO Laboretory Contol Bempe LCSE
Qe : S nerstory Blanks

mgi.: milligrams/Liter (ppmy)

. < denotes "less than®
Terminology:

N Not Detected, fess than reporting Bimit

B PreseniAbsent

MPN: Most Probable Number

il mifiititer

SM: Standard Methods for the Examination of Water and Wastewater, 20th edition (APHA/AWWA)

Tho o CIEMA oyt o
G e SECHNICETY

Notes labeting. Purified

rinking waters must be le

B fe oot e
IO Wt
4,

E

EFA & CDPH maximum contaminant level (MCL} for coliforms s <1 {Absernt)

P A e
UITHE/ L reyune

*The LOS nre appropristely selecled known value materials used lo demonsirie lest validily.
Passed = required posfive and negative cullure controds gave expected responses,

SM 8223 (ONPG-MUG) uses e Colitert, Colilert18 or OP Colilay media,
B 9227 enumeration uses fdexx Quanti-Tray/Quant-Tray2000 or muitiple tube format (10x10mL )

Cortification AEMYEK certifies that the testing reported in this document is performed in compliance with Californda Department of Public Healih
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SB 1284 (Ducheny)

Mandatory Minimum Penalties

SUMMARY:

SB 1284 would conform the statute with the intended purpose of AB 1541, specifically that
MMPs be assessed on “polluters that hide violations of the Clean Water Act from state
authorities.” Because the definition of “serious violation” extends to local agencies with
discharge permits that simply fail to file a report indicating they have no discharges or
discharges so minute they do not meet state-set contamination levels, changes to statute are
necessary to prevent unwarranted assessments, including those imposed in recent years.

BACKGROUND:

AB 1541 (Montanez) of 2003 added Section 13385.1 to the Water Code, expanding the
definition of a “serious violation” eligible for imposition of a MMP to include a failure to file a
discharge report. The Assembly Appropriations Committee analysis indicated that there would
be “potential penalty revenue increases probably less than $100,000 annually.” Legislative
Committee analyses also stated that the intended purpose of this bill was “to ensure better
reporting by including polluters that hide violations of the Clean Water Act from state
authorities on the list of violations that face mandatory minimum fines....”

Several bills were introduced in 2009 that addressed various issues surrounding the MMP
provisions of the Water Code, but primarily focused on timing issues to limit imposition of
such penalties. None of these bills addressed the issue by seeking exemptions from penalties
for the above described failures to report.

WHAT THE BILL DOES?

1) Current law is revised to allow a regional board, after a public hearing, to extend the
time schedule for bringing a waste discharge into compliance for an additional five years,
to a possible total time schedule of ten years if the discharger can demonstrate that
additional time 1s necessary in order to reach compliance with effluent limitations.

2) In Section 2 of the bill, Section 13385.1(a)(2) is amended to provide that the failure to
file a discharge monitoring report for a reporting period in which no discharges occur
does not constitute a “serious violation” that gives rise to mandatory minimum penalties
if the discharger submits a written statement to the appropriate regional board under
penalty of perjury stating that in fact no discharges occurred and stating the reasons for
the failure to file. This section is also amended to state that regardless of whether
mandatory minimum penalties apply to the failure to file a discharge monitoring report
for a reporting period in which no discharges occur, the failure to file such a report may
be subject to discretionary penalties.

3) Further, a provision is added to provide, on a one-time basis only, that where a
discharger has not previously received notification from the state or regional board of an

EXHIBITD



enforcement action imposing mandatory minimum penalties and where the current
violation consists of failures to file discharge monitoring reports for reporting periods
where discharges did not violate numeric effluent limitations, that discharger will be
subject to a total fine of $3,000 per required report. After this one-time fine, a discharger
who subsequently fails to file such a report will be fined in accordance with Section
13385(h). This section is also amended to state that regardless of whether the failure to
file such reports is subject to the one-time relief provided, the failure to file the required
report(s) may be subject to discretionary penalties.

4) Lastly, a provision is added as new subdivision (e) to Water Code Section 13385.1 to
provide that the amendments made to that section would apply to dischargers who
currently have outstanding notices of violation as of the effective date of the act.

SPONSOR: Association of California Water Agencies
Regional Council of Rural Counties

SUPPORT:

League of Cities

California Association of Sanitation Agencies
California Chamber of Comrmerce

California State Association of Counties
California Special Districts Association
California Water Association

Pico Water District

Crescenta Valley Water District

El Dorado Irrigation District

Inland Empire Utilities Agency

City of Camarillo

Napa County

Napa Berryessa Resort Improvement District
Lake Berryessa Resort Improvement District

OPPOSITION:  Sierra Club California
Calitornia Coastkeeper alliance

STATUS: Assembly ES&TM
CONTACT: Kim Craig, 916-651-4040



Summary of SB 1284 Amendments taken in the Senate

The proposed amendments to SB 1284 made four significant changes to the original
provisions of the bill. Specifically:

1) Current law is revised to allow a regional board, after a public hearing, to extend the
time schedule for bringing a waste discharge into compliance for an additional five years,
to a possible total time schedule of ten years if the discharger can demonstrate that
additional time is necessary in order to reach compliance with effluent limitations.

2) In Section 2 of the bill, Section 13385.1(a)(2) is amended to provide that the failure to
file a discharge monitoring report for a reporting period in which no discharges occur
does not constitute a “serious violation” that gives rise to mandatory minimum penalties
if the discharger submits a written statement to the appropriate regional board under
penalty of perjury stating that in fact no discharges occurred and stating the reasons for
the failure to file. This section is also amended to state that regardless of whether
mandatory minimum penalties apply to the failure to file a discharge monitoring report
for a reporting period in which no discharges occur, the failure to file such a report may
be subject to discretionary penalties.

3) Further, a provision is added to provide, on a one-time basis only, that where a
discharger has not previously received notification from the state or regional board of an
enforcement action imposing mandatory minimum penalties and where the current
violation consists of failures to file discharge monitoring reports for reporting periods
where discharges did not violate numeric effluent limitations, that discharger will be
subject to a total fine of $3,000 per required report. After this one-time fine, a discharger
who subsequently fails to file such a report will be fined in accordance with Section
13385(hy. This section is also amended to state that regardless of whether the failure to
file such reports is subject to the one-time relief provided, the failure to file the required
report(s) may be subject to discretionary penalties.

4) Lastly, a provision is added as new subdivision (¢) to Water Code Section 13385.1 to
provide that the amendments made to that section would apply to dischargers who
currently have outstanding notices of violation as of the effective date of the act.

Also note, the language changing the definition of disadvantaged community from
20,000 to 10,000 was removed in Senate Environmental Quality Committee.



SB 1284 Ducheny
Mandatory Minimum Penalties

February 19, 2010

Summary:

The Association of California Water Agencies (ACWA), along with, the Regional Counsel of
Rural Counties (RCRC) and the California Chamber of Commerce (Chamber) propose
legislation that would revise the statute that requires a mandatory minimum penalty for various
violations of the Water Code related to the reporting of waste discharges by water users. This
legislative proposal would amend Section 13385(j) of the Water Code, which specifies what type
of violations result in the imposition of a mandatory minimum penalty. SB 1284 is supported by
the League of California Cities (League) and California State Association of Counties (CSAC).

Mandatory minimum penalties (MMPs) are assessed at a rate of $3,000 per “serious violation.”
Serious violations range from large scale discharge to the failure to file a waste discharge
monitoring report indicating there has been no discharge. This wide ranging definition has
resulted in costly MMPs to be assessed on agencies whose offense is merely a paperwork issue.
Local agencies are currently being assessed exorbitantly high fines for their failure to file a
report of no discharges or for discharges that do not meet state-established thresholds for
contaminants,

One small water district was assessed a fine of $627,000 for failing to file reports for numerous
quarters of no discharges, and other quarters where no pollution limits were exceeded. Another
community obtained an NPDES permit for discharges related to the construction of a new well.
However due to funding issues, construction was delayed and the well was not constructed for
over 18 months after the permit was first issued. This community was assessed fines of
$330,000 for failure to file reports of no discharges from its unconstructed well. This legislation
attempts to remedy this issuc to ensure that costly MMPs are assessed only for those violations
that warrant them.

Background:

AB 1541 (Montanez) of 2003 added Section 13385.1 to the Water Code, expanding the
definition of a “serious violation” eligible for imposition of a MMP to include a failure to file a
discharge report. The Assembly Appropriations Committee analysis indicated that there would
be “potential penalty revenue increases probably less than $100,000 annually.” Legislative
Committee analyses also stated that the intended purpose of this bill was “to ensure better
reporting by including polluters that hide violations of the Clean Water Act from state authorities
on the iist of violations that face mandatory minimum fines....”

Several bills were introduced in 2009 that addressed various issues surrounding the MMP
provisions of the Water Code, but primarily focused on timing issues to limit imposition of such
penalties. None of these bills addressed the issue by seeking exemptions from penalties for the
above described failures to report.
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This Proposal:

SB 1284 would conform the statute with the intended purpose of AB 1541, specifically that
MMPs be assessed on “polluters that hide violations of the Clean Water Act from state
authorities.” Because the definition of “serious violation” extends to local agencies with
discharge permits that simply fail to file a report indicating they have no discharges or discharges
so minute they do not meet state-set contamination levels, changes to statute are necessary to
prevent unwarranted assessments, including those imposed in recent years,

This proposal would amend Section 13385(j) of the Water Code to include provisions specifying
situations where mandatory minimum penalties do not apply. Under this proposal, failing to file
a monitoring report indicating no discharges or discharges not violating effluent limitations
would not constitute a serious violation and therefore not be eligible for the imposition of a
mandatory minimum penalty.

In addition, the proposed amendments would not subject a discharger who fails to file a
discharge monitoring report to imposition of MMPs where the SWRCB or applicable Regional
Board has not informed the discharger of the alleged violation within 90 days of the date on
which the discharge monitoring report was due to be filed.

Further, the Legislature has recognized that the MMPs can have a particularly harsh impact on
small disadvantaged communities, and the statute allows the State and Regional water boards to
allow a small community to direct an amount equivalent to the MMP to a project to bring the
facility into compliance. The population threshold for small community compliance projects is
10,000. This does not align with other definitions of small communities, such as that used for
the small community wastewater grant program or under recent bond measures. In this economic
climate, MMPs impose a significant burden upon small community ratepayers that are already
facing significant compliance costs, and it is important to expand the eligible pool for completing
compliance projects. This proposal would expand the definition of small communities in order
to increase the eligibility for using money that would otherwise be paid as a fine towards
completion of compliance projects.

The Legislature has also recognized that it is unfair to penalize an agency that needs time to
make capital improvements or operational changes before it can come into compliance. Existing
law limits the relief that can be granted to a single 5 year period. Now, 10 years after passage of
the original MMP law, this 5 year maximum timeframe presents issues. The first is that the
SWRCB and USEPA have subsequently recognized that up to 10 years may be needed for
compliance with increasingly stringent discharge requirements. The SWRCB’s compliance
schedule policy, endorsed by USEPA, allows compliance schedules of up to 10 vears in permits
at the regional water boards’ discretion. In addition, due to a quirk of timing with the California
Toxics Rule', some agencies have been allowed a total of 10 years to meet CTR requirements

" The CTR allows compliance schedule inside a permit only until May 2010.
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without incurring MMPs (5 years in the permit and 5 years in a compliance order) while others
will get a shortened time to implement the same improvements because their permits were not
issued until less than 5 years of in-permit compliance schedule authority remained. This
proposal would revise statute to reflect the current State policy allowing up to 10 years where
justified.

Legislative Language:

Reporting Violations:

Add the following provisions to Water Code Section 13385(j), which specifies situations where
the mandatory minimum penalties do not apply:

1) With respect to a violation for a failure to file a discharge monitoring report, a violation for
which the state board or regional board does not inform the discharger of the alleged violation

within 90 days of the date on which the discharge monitoring report was due to be filed.

2) A violation that consists of a failure to file a discharge monitoring report for any period in
which no discharge occurred.

3) A violation that consists of a failure to file a discharge monitoring report for any period in
which discharges do not violate effluent limitations contained in waste discharge requirements
that contain numeric effluent limitations.

4) The above provisions apply only to violations that occur on or after January 1, 2004,

Small Community Relief:

Amend section 13385(k)(2) to revise the population threshold for a small community compliance
project from 10,000 to 20,000, consistent with the small community grant program definition.

Compliance Schedules:

Amend Section 13385(j)(3) to allow up to 10 years of protection from MMPs pursuant to an
enforcement order. This would be consistent with the SWRCB’s compliance schedule policy,
endorsed by USEPA, which allows compliance schedules of up to 10 years in permits at the

regional water boards’ discretion.

Contact Information:

Ron Davis Kathy Mannion
Association of California Water Agencies  Regional Counsel of Rural Counties
916-441-4545 916-447-4806



Modoc Mono Napa Nevada Placer Plumas
San Benito San Luis Obispo Shasta Sierra
Siskiyou Sutter Tehama Trinity Tuolumne Yuba

Alpine  Amador Butte Calaveras Colusa
Del Norte  ElDorade Glenn Imperial Inyo
Lake Lassen Madera Mariposa Merced

Chair - Dave Bradshaw, Modoc County

First Vice Chair - Diane Dillon, Napa County

Second Vice Chalr - Kim Dolbow Vann, Colusa County
Past Chair - Larry Munger, Sutter County

Fresident and CEO - Greg Norton
Executive Vice President - Patricia J. Megason
Chief Financial Officer - Karl Dolk

March 17, 2010

The Honorable Denise Ducheny
California State Senate

Room 5035, State Capitol
Sacramento, CA 94814

Re: Senate Bill 1284 — Water Quality: Mandatory Minimum Penalties — Support
Dear Senator Ducheny:

The Regional Council of Rural Counties (RCRC) is pleased to co-sponsor SB 1284
relating to water quality and mandatory minimum penalties (MMPs).

RCRC, on behalf of our 31 member counties, has worked with the State Water
Resources Control Board (State Water Board) and staff over the past several years to
address administratively some of the specific challenges small communities face related
to their wastewater systems. In 2008 the State Water Board staff developed a Small
Community Wastewater Strategy and the State Water Board subsequently adopted
Resolution 2008-0048 - Promoting Strategies to Assist Small and/or Disadvantaged
Communities with Wastewater Needs. The proposed modest legislative changes to the
MMP law contained in SB 1284 will provide additional relief for small communities with
financial hardships statewide.

in 2003 the MMP statute was expanded to require the MMP penalty of $3,000 per
month for late monitoring reports.  SB 1284 will provide that violations involving the
failure to file a discharge monitoring report are not subject to MMPs if:

e There is no discharge during the applicable reporting period,

e There are discharges during the reporting period but the discharges do not
violate effluent limitations contained in waste discharge requirements that include
numeric effluent limitations, and

e When the State Water Board or a regional water board does not inform the
discharger of the alleged violation within 90 days of the date on which the
monitoring report was required to be filed.

SB 1284 specifies that these provisions of the bill, when enacted, will apply to violations
without regard to the date on which the violations occurred or occur.

1215 K STREET, SUITE 1650 SACRAMENTO, CA 95814 PHONE: 916-447-4806 FAX: 916-448-3154 WEB: WWW.RCRCNET.ORG



Current law allows the State Water Board or regional boards, in lieu of assessing all or a
portion of the MMPs against a publicly owned treatment works (POTW) serving a small
community, to require the POTW to spend an equivalent amount towards the
completion of a compliance project if findings, such as financial hardship, are made. SB
1284 would expand the definition of “a publicly owned treatment works serving a small
community” to a population of 20,000, up from the current 10,000. This change would
conform the MMP enforcement program with the State Water Board’s Small Community
Wastewater Grant Program.

Many small communities are currently on failing septic systems or have old and
undersized wastewater treatment plants that cannot meet current water quality
standards. Small communities located in rural, sparsely-populated areas also require
greater pipeline and pumping infrastructure. Due to their small rate base, small
communities lack the economies of scale to build and maintain adequate wastewater
systems. Additionally, small communities generally face higher per capita capital and
operations and maintenance (O&M) costs, which results in higher, sometimes
prohibitive, sewer rates. Allowing POTWs serving small communities with a financial
hardship and populations between 10,001 to 20,000 to fund projects to bring them into
compliance instead of paying MMPs which they can ill afford is both reasonable and
responsible.

Finally, SB 1284 extends the exception to the imposition of MMPs from the current
maximum five year time schedule for bringing a water discharge into compliance with
the effluent limitation to a maximum of ten years. This change is consistent with the
State Water Boards’ compliance schedule policy which allows compliance schedules of
up to ten years in permits at the discretion of the regional water board. This makes
sense given increasingly stringent discharge requirements and the scarcity of funding
assistance. :

In conclusion, RCRC appreciates your introduction of SB 1284 and looks forward to
vorking with you and your staff to secure passage of this important measure.

Sincerely,

Kathy Mannion
Legislative Advocate

cc. Members, Senate Committee on Environmental Quality
Committee Consuitant
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April 15,2010

The Honorable Jaseph Simutian

Chair, Senate Fovironmental Quality Commitice
Calfornia State Senate

State Capitol, Room 2080

Sacramento, CA 95514

SUBJECT: Senate Bill No. 1284 (Ducheny) — Support/Sponsor
Dear Charman Stmitian:

The Association of California Water Agencies (ACWA), is pleased to co-sponsor along with the
Regional Council of Rural Counties and the California Chamber of Commerce SB 1284, relating
to water quality refated mandatory minimum penalties.

Current law gives lhc State Water Resources Control Board (SWRCB) and the California
Regional Water Quahity Control Bourds (Regional Board) the authority to prescribe wasie
discharge requirements in accordance with the federal Clean Water Act and the Porter-Cologne
Water Quality Control Act. The Porter-Cologne Act, with certaim exceptions, imposcs a
mandatory minimum penaltty of $3.000 {or each “serious waste discharge violation.” Civil
Liability may be imposed administratively by the SWRCB or a regional board or those boards
may request the Attorney General to petition the superior court to tmpose the lability.

MMPs are a deterrent and a punishment for willful violators, and should remain in place for that
intended purpose. However, the way statute is currently drafied; the definition of a “serious
violation” wartanting the imposition of an MMP is far too broad and exposes public agencies
who stmply fat ul o filea report indicating no ¢ 1;\L11(ugm to thé vast penalties.

SB 1284 would provide that certain violations involving the failure to file a discharge monitoring
report for no discharges or discharges that do not reach a regulated Jevel are not subject to those
mandatory mintmum civil penalties. Specifically, SB 1284 would provide that violations
involving the faiture to file a discharge monitoring report are not subject to MMPs 1l

1. There is no discharge during the reporting period,

There are discharges during the reporting period but the discharges do not violate effluent

imitations contained in waste discharge requirements that include numeric effluent

Hmitations, and

3. When the SWRCB or a Regional Board does not inform the discharger of the alleged
violation within 90 days of the date on whicli the monitoring report was due to be filed.

IR

Several of ACWA's public agency members with NPDES permits requiring discharge monitoring
reports have reported that they have reccived excessive, disproportionate fines for a simple failure
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to file the required report. One small water agency’s fine is in excess of $600,000. Whereas
cerfam violations are dppmprmtdy viewed as serious, in this case it was merely a paperwork
issue, and this bill would help prevent instances such as this from further occurrence.

Further. the Legislature has recognized that the MMPs can have a particularly harsh impact on
small disadvantaged communities, and the statute allows the State and Regional water boards (o
allow a small community to direct an amount equivalent to the MMP 1o a project to bring the
auht» into compliance. The population threshold for small community compliance projects is
F0.000. This does not align with other definitions of small communitics, such as that used for the
:mmll comnmnilv waslewaler grant program or under recent bond measures. In this economic
climate, MMPs imposc a significant burden upon small community ratepayers that are already
facing significant compliance costs, and it is important to expand the eligible pool for completing
compliance projects. This proposal would expand the definition of small communities to 20,000
m order to inereasce the cligibility for using money that would otherwise be paid as a fine towards
completion of compliance projects.

The Legislature has also recognized that it is unfair to penalize an agency that needs time to make
capital improvements or operational changes before it can come into comphance. Existing law
imits the relicl that can be granted to a single 5 year period. Now, 10 years after passage of the
original MMP Jaw, this 5 year maximum timeframe presents issucs. The first is that the SWRCB
and United States Environmental Protection Agency (USEPA) have subsequently recognized that
up to 10 years may be needed for compliance with increasingly stringent discharge requirements.
lhc SWRCB's comphiance schedule policy, endorsed by USEPA, ali()ws compliance schedules
of up to 10 years in permits at the regional water boards™ discretion. In addition, due to a quirk of

timing with the California Toxics Rule (CTR). some agencies have bcen allowed a total of 10
years to meet CTR requitements without incurring MMPs (5 years in the permit and 5 years in a
compliance order) while others will get a shortencd time to implement the same improvements
because their permits were not issued until less than S years of in-permit cot mpliance schedule
authority remamed. This proposa i would revise statute to reflect the current State policy allowing

up to 10 years where justified.

o

For the above noted reasons, ACWA is pleased to sponsor this bill and respectfully requests your
“Aye’” vote when it is heard before your committee on April 19, 2010.

Sincerely,

Lovatol_ dibare

Ronald L. Davis
State Legislative Director

RD:ca

cc: The Honorable Denise Ducheny
Honorable Members, Senate Committee on Environmental Quality
Ms. Rachel Wagoner, Consultant, Senate Committee on Environmental Quality
Mr. Lance Christensen, Senate Republican Caucus



SB 1284

SENATE COMMITTEE ON ENVIRONMENTAL QUALITY
Senator S. Joseph Simitian, Chairman
2009-2010 Regular Session

BILL NO: SB 1284
AUTHOR: Ducheny
AMENDED: Introduced

FISCAL: Yes HEARING DATE: April 19, 2010
URGENCY: No CONSULTANT: Rachel Machi
Wagoner

SUBJECT: WATER QUALITY: MANDATORY MINIMUM CIVIL
PENALTIES

SUMMARY:

Existing law, under the Porter-Cologne Water Quality Control Act:

1) Provides that any person who violates prescribed provisions of the Clean
Water Act or the Porter-Cologne Water Quality Control Act is subject to
civil liability, and sets requirements for determining the amount of any
liability.

2) Requires a mandatory minimum penalty (MMP) of $3,000 to be assessed for
each serious violation, under certain circumstances.

3) Authorizes the State Water Resources Control Board (SWRCB) or a regional
water quality control board (RWQCB), in lieu of assessing all or a portion of
the mandatory minimum penalties, to require a publicly-owned treatment
works (POTW) serving a small community to spend an equivalent amount
towards the completion of a compliance project proposed by the POTW if
the POTW or SWRCB makes certain findings (e.g., compliance project 1s
designed to correct the violations within five years, compliance project is
consistent with SWRCB enforcement policy, POTW has prepared a
financing plan to complete the compliance project).

4) Provides that for purposes of #3, a “POTW serving a small community”
serves a population of 10,000 or fewer or a rural county, with a financial
hardship as determined by the SWRCB after considering such factors as
median income of the residents, rate of unemployment, or low population
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density.

Provides an exception to the imposition of MMPs for a violation of an
effluent limitation if the waste discharge complies with a certain time
schedule order and other requirements are met. For the purposes of the
exception, a time schedule cannot exceed five years, except under certain
conditions.

This bill:

1y

Provides that violations involving failure to report are not subject to MMPs if
the violation is:

e A failure to file a discharge monitoring report for which the state board or
regional board does not inform the discharger of the alleged violation
within 90 days of the required date of filing;

- e A failure to file a discharge monitoring report for any period in which no

2)

3)

5)

discharge occurred;

¢ A failure to file a discharge monitoring report for any period in which
discharges do not violate effluent limitations contained in waste discharge
requirements that include numeric effluent limitations.

Changes the definition of “publicly~owned treatment works serving a small
community” by expanding the service population from 10,000 to 20,000.

Changes the definition of “serious violation” to be consistent with the MMP
relief in #1.

Extends the time schedule order limit for coming into compliance from five
years to ten years.

Provides that the provisions of this bill shall apply retroactively to previous
violations without regard to the date on which the violations occurred.

COMMENTS:

D)

Purpose of Bill. According to the sponsor, MMPs are a deterrent and a
punishment for willful violators, and should remain in place for that intended
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purpose. However, the sponsors feel that the way the statute is currently
drafted; the definition of a “serious violation” warranting the imposition of
an MMP is far too broad and exposes public agencies who simply failed to
file a report indicating no discharges to the vast penalties. The sponsor
asserts that SB 1284 would provide that certain violations involving the
failure to file a discharge monitoring report for no discharges or discharges
that do not reach regulated level are not subject to those MMPs.

According to the Association of California Water Agencies (ACWA), there
are several public agency members with permits requiring reporting which
believe that they have received excessive, disproportionate fines for a simple

failure to file the report. ACWA sites an example of one small water agency
fine that is in excess of $600,000.

Further, the sponsor states that the Legislature has recognized that the MMPs
can have a particularly harsh impact on small disadvantaged communities
and the statute allows the SWRCB and the RWQCBs to allow a small
community to direct an amount equivalent to the MMP to a project to bring
the facility into compliance. The population threshold for small community
compliance projects is 10,000. The sponsor feels that in this economic
climate, MMPs impose a significant burden upon small community
ratepayers that are already facing significant compliance costs, and it is
important to expand the eligible pool for completing compliance projects by
expanding the definition of small community to 20,000.

2) Mandatory minimum penalties. MMPs were established in 1999 in response
to concerns over the SWRCB and RWQCB failing to take enforcement
actions against Water Code violations. According to the SWRCB, the
California Water Code §13385(h) requires an MMP of $3,000 for each
"serious" violation.

The Water Boards are also required by California Water Code §13385(i) to
assess MMPs of $3,000 for multiple chronic violations. This penalty applies
when the discharger does any of the following four or more times in any
period of six-consecutive months:

e Violates effluent limitations;

e Fails to file a report of waste discharge or file and incomplete report; or
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e Violates a toxicity effluent limitation where the WDR does not contain
pollutant-specific effluent limitations for toxic pollutants.

3) Amendments Needed.

a) Time Schedules for Waste Discharge Compliance. Existing law provides
that a RWQCB may establish a time schedule for a district to bring waste
discharge into compliance with effluent limitations, taking into account
certain factors as specified. During this period the district, while out of
compliance with its permit and water quality standards, is protected from
assessment of MMPs. The bill as currently drafted extends the statutorily
allowed time schedule from five year to ten years. The bill’s proponents
argue that there are many projects that simply cannot be done in five
years. However, is it appropriate to potentially extend the time schedule
for all projects to such a long period of time, allowing a district to be out
of compliance for a decade and having a project go on for all that time
without any public comment? The bill should be amended to keep the
time schedule at five years initially, but allow a district to apply to the
RWQCB for a five-year extension for projects warranting additional time
for completion. By requiring the RWQCB to consider an additional {ive-
year extension, the public would have an additional opportunity to
comment on the project.

b) Mandatory Minimum Penalties for failure to report. Under existing law
RWQCBs are required to assess MMPs for serious violations including
failure to report as specified by the district’s permit. The proponents have
presented several cases where RWQCBs have allowed extensive periods
of time to pass before citing a district for failure to report resulting in
extensive fines. One of the cases presented was for three years of
reporting violations that resulted in a fine of $627,000. It is the district’s
responsibility to know and understand all of the provisions of its permit. -
However, when inadvertent mistakes are made, they are apparently not
currently being caught and corrected by the RWQCBs in a timely fashion
and noncompliance with the reporting requirements is allowed to continue
resulting in very high penalties. This creates an especially difficult burden
for small districts that may not have attorneys on staff to help with the
implementation of the permit.

As currently drafted, the bill would exempt certain reporting requirements
from the MMP assessment requirements. However, the monthly reports
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are an important tool for the RWQCBs and the public to track the
compliance record of a district. If a district is allowed to bypass reporting
all together when in compliance, how would the RWQCB or public know
when the district is out of compliance? Additionally, monthly reporting is
a demonstration tool for the district: providing the district with a
chronology documenting its compliance record.

Rather than exempt reporting from the MMP violations, it is more
appropriate to allow for a more reasonable penalty for those small districts
that have inadvertently violated their reporting requirements for the first
time, but are not in violation of the permit’s discharge and effluent
requirements. Additionally, an amendment should be taken to require
RWQCBs to institute better communications with their permitted districts.
SWRCRB indicates that they are currently working to clear the backlog on
MMP enforcement actions and institute policies for preventing a future
backlog.

Amnesty for past violations. The bill as currently drafted states that “the
amendments made to this section by this act.....apply to violations without
regard to the date on which the violations occurred,” thereby changing the
MMP violation provisions retroactively. That retroactively creates an
unfair playing field by letting those districts off the hook that are currently
and have been out of compliance, while those districts that complied with
their permits or paid the penalties associated with reporting violations,
complied with a five-year time schedule or paid the MMPs associated with
being out of compliance, complied with the current small community
requirements of the law. In essence, this provision of SB 1284 would
make what was a violation no longer a violation retroactively. This would
also create an expectation that money be refunded to those districts that
have paid their penalties associated with any changes made pursuant to
this bill. If the state does not refund that money, do they have a cause of
action against the state for creating the unfair playing field? The
Legislature does not tie the hands of future Legislatures or, as a rule, undo
the laws of past Legislatures.

The bill should be amended to strike this provision.

Expansion of population cap: Assistance vs. Exemption. The bill’s
proponents state that there is precedence for increasing the threshold for
the definition of “small community” to 20,000 in two existing state grant
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programs for drinking water and water quality providing special
allocations to small and disadvantaged communities (Public Resources
Code Sections 30925, the Small Communities Water Pollution Control
Requirement Grants, and Water Code 13193.9, the Waste Water
Collection Treatment Disposal Project: Allocation of Funds to
Disadvantaged Communities).

However, the Water Code contains 5 other definitions for "small
community" with population caps for certain programs. None of these
references exceed 10,000 persons.

- Water Code § Population Cap
§13999.2(j) Clean Water Bond Law of 1984 5,000 or less
§4052(k) Clean Water/Reclamation Bond Law of 1988 3,500 or less
§78610(d) Clean Water/Water Recycling Program 5,000 or less
§79084(b) Costa-Machado Water Act of 2000 10,000 or less
§79120(d) Costa-Machado Water Act of 2000 10,000 or less

In both the Small Communities Water Pollution Control Requirement
Grant Program, and the Waste Water Collection Treatment Disposal
Project: Allocation of Funds to Disadvantaged Communities program, the
Legislature recognized the need to assist communities of up to 20,000
persons in funding necessary infrastructure projects in order to bring them
into compliance as quickly as possible with water quality standards and
thereby made specified funding available to them.

Increasing the statutory threshold for allowing small communities to
expend an equivalent amount of money on coming into compliance in lieu
of MMP assessment does not accomplish the same goal and may in fact
create circumstances by which POTWs wait to come into compliance with
drinking and waste water standards. By qualifying for what is in essence,
an exemption from MMP violation assessments, POTWs could continue to
discharge knowing that the MMPs they are accumulating will be applied
to the compliance project when the POTW is ready to do the necessary
compliance measures. This eliminates the disincentive to pollute intended
by the MMP statute and creates an incentive to wait until funding is
available to come into compliance. In the meantime, pollution into
drinking water supplies continues to occur and the public health
jeopardized.

Rather than letting small communities not pay the penalty for viclating
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water quality standards, perhaps the answer is to help these communities
come into compliance as early as possible. Is there perhaps a better way to
help small community POTWs avoid MMPs? As mentioned above, there
are a number of funds that are designated to help these communities come
into compliance. In addition, there are bond funds set aside specifically to
help these communities with infrastructure projects. Are these funds being
completely utilized by these small communities? If not, is there assistance
that the SWRCB or the Department of Public Health can provide in
accessing the funds?

This provision of the bill should be stricken. The author may wish to
explore other ways the state can assist these communities to meet water
quality compliance standards.

4) Related legislation. SB 390 (Alpert) Chapter 686, Statutes of 1999, revised
the authority of RWQCB’s to waive waste discharge requirements of the
Porter-Cologne Water Quality Control Act as to a specific discharge if the
waiver is not against the public interest and is not for a period to exceed five
years; required RWQCB’s and the SWRCB to enforce the conditions under
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waiver, to review waiver terms at a public hearing; and revised liability
provisions where a person violates prescribed orders or discharges waste in
violation of a waste discharge requirement waiver or condition.

AB 1541 (Montanez) Chapter 609, Statutes of 2003, classified the failure to
file with SWRCB certain monitoring reports related to discharge of water
pollutants or fill material as a "serious violation" and, thus, subjected this
violation to a mandatory minimum $3,000 penalty.

AB 2900 (La Malfa) of 2008 would have required the SWRCB or a RWQCB
to expeditiously take appropriate action to assess any mandatory minimum
penalty for each serious waste discharge violation of the federal Clean Water
Act and the Porter-Cologne Water Quality Control Act. (Died in the
Assembly Committee on Environmental Safety and Toxic Materials.)

AB 913 (Logue) of 2009 would have prohibited the SWRCB or a RWQCB
from 1mposing a mandatory minimum penalty for a violation for which an
action to impose liability 1s not requested or imposed by the SWRCB or a
RWQCB within 12 months of the SWRCB or RWQCB receiving notice of
the violation. (Withdrawn by the author prior to its first hearing in the
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Assembly Committee on Environmental Safety and Toxic Materials.)

AB 914 (Logue) of 2009 would have allowed the SWRCB, when determining
financial hardship, to also consider the impact of the penalties on individual
ratepayers if it finds that the review of the specified factors does not
adequately represent the range of economic circumstances in a community.
(Vetoed by Governor Schwarzenegger.)

AB 25 (Gilmore) of 2009-10 would increase the size of the population that
can be served by POTWs serving a small community and provides alternative
penalties to public school districts for their waste water discharge violations.
(Currently in the Senate Environmental Quality Committee.)

5) Opponents’ Arguments. Opponents state that exemptions in this bill from the
MMP provisions of the Water Code for dischargers who fail to file required
discharge monitoring reports send a message to the dischargers that these
reports need not be filed — when in fact it is a condition of their permits.
These permits are critical to tracking compliance with state and federal water
quality laws. ‘

Additionally, the opponents have concerns with regard to: (a) the practicality
and necessity of the 90-day notice that RWQCBs would be required to
provide dischargers who fail to file a monitoring report, as well as with (b)

the impacts of the potential amendments to the time schedule provision of the
bill.

SOURCE: Association of California Water Agencies
Regional Council of Rural Counties

SUPPORT: League of California Cities

OPPOSITION: California Coast Keeper Alliance
Sierra Club
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BILL SUMMARY: SB 1284 exempts certain viclations of waste
discharge reporting reguirements from existing mandatory minimum
penalties., The bill alsc extends the time limit under which
a

£

T

ischargers must come into compliance with a permit reguirement
rom five years to ten years.

Fiscal Impact {in thousands)

Matior Provisions 26310-13 2043-32 2032-13 Fund
Upgrading permit tracking $360 Special
*
system
Reduced penalty revenueUnknown Special
* K
Additional enforcement cost Unknown Special

*

* Waste Discharge Permit Fund.
** Waste Discharge Permit Fund and Cleanup and Abatement Fund.

STRFF COMMENTS: This bill meets the criteria for referral to the
Suspense File.

Under current law, parties that discharge waste into rivers and
streams must meet waste discharge reguirements set by the State
Water Resources Control Board or a regional water quality
control board. Dischargers are regquired to file periodic reports
documenting the amount and characteristics of their discharges.



Current law establishes mandatory minimum penalties of $3,000
for several specified violations of the law, including failure
to report on discharges. There are several exceptions to the
mandatory minimum penalty requirements. For instance, a regional
board may make an exception if the discharger has a plan for
coming into compliance within five years (or ten years if the
discharger is in the process of upgrading its facilities to meet
specified federal requirements).

SB 1284 (Ducheny), Page 2

SB 1284 exempts certain viclations of reporting requirements
from mandatory minimum penalties. Specifically, the bill exempts
viclations for a failure toc file a discharge monitoring report
when the State Water Board or a regional water board has not
notified the discharger of the viclation within 90 days. The
bill exempts viclations for a failure to file a discharge
monitoring report for any period when there was no discharge.
The bill exempts violations for a failure to file a discharge
monitoring report for any period in which discharges did not
violate the effluent limitaticns in the waste discharge
requirement.

SB 1284 also allows the Water Board or regional water boards to
avoid assessing a minimum mandatory penalty if the discharger
has adopted a plan to come into compliance that will take not
more than ten years.

Dischargers are currently reguired to provide reports to
regional water board and/or the State Water Board. However, the
water boards do not have a system in place to systematically
record the receipt of these reports. Thus the water boards often
do not realize that required reports are overdue. In some
instances, dischargers have failed tc file reports for several
years and were never notified of this viclation. Upon later
review, these dischargers have been assessed very large fines
for ongoing viclations of the reporting requirement.

The State Water Board indicates that, in order to provide timely
notificaticn to dischargers of late reperts, it will need to

that it will need about $36¢,000 in additionel steaff and
contract funds to upgrade their systems.

Because the bill exempts some violations from mandatory minimum
penalties, the bill is likely to reduce future penality revenues.
The amount of any potential penalty revenue loss is unknown.

s5taff notes that by eliminating penalties for non-reporting when
no discharge has occurred or when nc viclations of waste
discharge requirements have occurred, some dischargers may elect
not to file reports under these circumstances. However, because
the water bcards may not know why dischargers have stopped
reporting, the water boards may incur additicnal enforcement
costs te follow up with dischargers that have stopped filing
reports. The extent of this impact is unknown.

SB 1284 (Duchenyj, Page 2

AR 25 (Gilmore) provides alternative penalties for public scheool
districts that viclate waste discharge requirements. That bill
is in the Senate Environmental Quality Committ
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BILL SUMMARY: SB 1284 exempts certain violations of waste discharge reporting
requirements from existing mandatory minimum penalties. The bill also extends the time
limit under which dischargers must come into compliance with a permit requirement
from five years to ten years.

Fiscal Impact (in thousands)

Major Provisions 2010-11 201112 2012-13 Fund

Reduced penalty revenue Unknown, potentially in the hundreds of Special **
thousands '

Additional enforcement cost  Minor costs Special *

* Waste Discharge Permit Fund.
“* Waste Discharge Permit Fund and Cleanup and Abatement Fund.

STAFF COMMENTS: SUSPENSE FILE. AS PROPOSED TO BE AMENDED.

Under current law, parties that discharge waste into rivers and streams must meet
waste discharge requirements set by the State Water Resources Control Board or a
regional water quality control board. Dischargers are required to file periodic reports
documenting the amount and characteristics of their discharges.

Current law establishes mandatory minimum penalties of $3,000 for several specified
violations of the law, including failure to report on discharges. There are several
exceptions to the mandatory minimum penalty requirements. For instance, a regional
board may make an exception if the discharger has a plan for coming into compliance
within five years {(or ten years if the discharger is in the process of upgrading its facilities
to meet specified federal requirements).

SB 1284 exempts certain violations of reporting requirements from mandatory minimum
penalties. Specifically, the bill exempts violations for a failure to file a discharge
monitoring report when the State Water Board or a regional water board has not notified
the discharger of the violation within 90 days. The bill exempts violations for a failure to
file a discharge monitoring report for any period when there was no discharge. The bill
exempts violations for a failure to file a discharge monitoring report for any period in
which discharges did not violate the effluent limitations in the waste discharge
requirement.
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SB 1284 also allows the Water Board or regional water boards to avoid assessing a
minimum mandatory penalty if the discharger has adopted a plan to come into
compliance that will take not more than ten years.

Dischargers are currently required to provide reports to regional water board and/or the
State Water Board. However, the water boards do not have a system in place to
systematically record the receipt of these reports. Thus the water boards often do not
realize that required reports are overdue. In some instances, dischargers have failed to
file reports for several years and were never notified of this violation. Upon later review,
these dischargers have been assessed very large fines for ongoing violations of the
reporting requirement.

The State Water Board indicates that, in order to provide timely notification to
dischargers of late reports, it will need to upgrade its tracking system. The State Water
Board indicates that it will need about $360,000 in additional staff and contract funds to
upgrade their systems.

Because the bill exempts some violations from mandatory minimum penalties, the bill is
likely to reduce future penalty revenues. The amount of any potential penalty revenue
loss is unknown.

Staff notes that by eliminating penalties for non-reporting when no discharge has
occurred or when no violations of waste discharge requirements have occurred, some
dischargers may elect not to file reports under these circumstances. However, because
the water boards may not know why dischargers have stopped reporting, the water
boards may incur additional enforcement costs to follow up with dischargers that have
stopped filing reports. The extent of this impact is unknown.

AB 25 (Gilmore) provides alternative penalties for public school districts that violate
waste discharge requirements. That bill is in the Senate Environmental Quality
Committee.

As proposed to be amended by the author, the bill would make the failure to file a
report subject to discretionary penalties, but not mandatory minimum penalties, if there
were no discharges during the time period covered by the report. The amendments also
change the penalty for failure to file a report to $3,000 for a first time failure to report,
providing the discharger did not violate effluent imits. The bill would apply to violations
that have not been finally imposed as of the date of enactment of the bill.
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AMENDMENTS TO SENATE BILL NO. 1284
AS AMENDED IN SENATE APRIL 26, 2010

Amendment 1

On page 2, line 6, strike out “requirements” and insert:

requirement

Amendment 2
On page 8§, line 37, after “(C)” insert:

(@)

Amendment 3

On page 9, line 2, strike out “For” and insert:

Except as provided in clause (i1), for

Amendment 4
On page 9, line 3, strike out “10” and insert:

five

Amendment 5
On page 9, Jine 4, strike out “If” and ipgert;

(11) (I) For purposes of the upgrade described in subclause (IIT) of clause (iv) of

subparagraph (B), the time schedule shall not exceed 10 years in length.

(II) Following a public hearing, the regional board may extend the time schedule
for an additional period not exceeding five years in length, if the discharger demonstrates
that the additional time is necessary to comply with the effluent limitation. This

subclause does not apply to a time schedule described in subclause (I).

(iii) If

Amendment 6
On page 9, line 8, strike out “(1)” and insert:

@

ADOPTED
Jun 02 2010

SECRETARY OF SENATE
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Amendment 7
On page 9, line 9, strike out “(ii)” and insert:

(1)

Amendment 8
On page 9, strike out lines 15 to 24, inclusive

Amendment 9
On page 11, line 26, after “(i)” insert a comma

Amendment 10
On page 12, strike out lines 8 to 16, inclusive, and insert:

o Tatityvra +
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(3) (A) Notwithstanding paragraph (1), o file a discharge monitoring
report is not a serious violation for purposes of subdivision (h) of Section 13385 if the
discharger submits a written statement to the state board or the regional board that
includes both of the following:

(1) A statement that there were no discharges to waters of the United States during
the relevant monitoring period.

(11) The reason or reasons the required report was not submitted to the regional
board by the deadline for filing that report.

(B) If, in a statement submitted pursuant to subparagraph (A), the discharger
willfully states as true any material fact that he or she knows to be false, that person
shall be subject to a civil penalty not exceeding ten thousand dollars ($10,000). Any
public prosecutor may bring an action for a civil penalty under this subparagraph in
the name of the people of the State of California, and the penalty imposed shall be
enforced as a civil judgment.

(C) Notwithstanding subparagraph (A), the failure to file a discharge monitoring
report is subject to penalties in accordance with subdivisions (c¢) and (e) of Section
13385.

(b) (1) Notwithstanding paragraph (1) of subdivision (a), a mandatory minimum
penalty shall be assessed pursuant to subdivision (h) of Section 13385 only for each
required report that is not timely filed, and shall not be separately assessed for each
30-day period following the deadline for submitting the report, if both of the following
conditions are met:

(A) The discharger did not previously receive, from the state board or a regional
board, a notice of an enforcement action imposing a mandatory minimum penalty
pursuant to subdivision (h) of Section 13385 for a failure to file a discharge monitoring
report in connection with the same waste discharge requirements.

avh (1)
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(B) The discharges during the period or periods covered by the report do not
violate effluent limitations contained in waste discharge requirements that include
numeric waste discharge requirements.

(2) Notwithstanding paragraph (1), the failure to file a discharge monitoring
report is subject to penalties in accordance with subdivisions (c) and (e) of Section
13385.

(3) This subdivision shall become inoperative on January 1, 2016.

Amendment 11
On page 13, below line 2, insert:

(€) The amendments made to this section by Senate Bill 1284 of the 200910
Regular Session of the Legislature shall apply to violations for which penalties have
not been imposed pursuant to Section 13385 before the effective date of those
amendments, without regard to the date on which the violations occurred.

-0-



AMENDED IN SENATE JUNE 2, 2010
AMENDED IN SENATE APRIL 26,2010

SENATE BILL No. 1284

Introduced by Senator Ducheny

February 19,2010

An act to amend Sections 13385 and 13385.]1 of the Water Code,
relating to water quality.

LEGISLATIVE COUNSEL’S DIGEST

SB 1284, as amended, Ducheny. Water quality: mandatory minimum
civil penalties.

(1) Under existing law, the State Water Resources Control Board
and the California regional water quality control boards prescribe waste
discharge requirements in accordance with the federal Clean Water Act
and the Porter-Cologne Water Quality Control Act (state act). The state
act, with certain exceptions, imposes a mandatory minimum penalty of
$3,000 for each serious waste discharge violation or for certain other
described violations if those violations occur 4 or more times in any
pertod of 6 consecutive months, as prescribed. For purposes of the
mandatory minimuwm penally, a serious waste discharge violaiion
includes a failure to file a specified discharge monitoring report for
euch complete period of 30 days following the deadline for submitting
the report. Civil liability may be imposed administratively by the state
board or a regional board, or those boards may request the Attorney
General to petition the superior court to impose the lability.

This bill would provide that certain violations mvolving the failure
to file a discharge monitoring report are not subject to those mandatory
minimum penalties if certain requirements are met. The bill would
provide that a failure 1o file a discharge monitoring report is not a

&
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serious waste discharge violation if the discharger submits a specified
statement to the regional board. The bill, until January 1, 2016, would
require, with respect to certain violations involving the failure to file
a discharge monitoring report, the mandatory minimum penalty of
$3.000 to be assessed only Jor each required report that is not timely
filed, and nor for each 30-day period following the deadline for
submitting the report.

(2) The state act includes within the exceptions to the imposition of
those mandatory minimum penalties a violation of an effluent limitation
if the waste discharge complies with a certain time schedule order and
other requirements are met. The act prohibits. for the purposes of that
exception, a time schedule order from exceeding 5 years in length,
except as otherwise provided,

&

This bill, with a specified exception, would authorize a regional board,
Jollowing a public hearing. to extend the time schedule for an additional
period not exceeding 5 vears in length, under specified conditions.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

i SECTION 1. Section 13385 of the Water Code is amended to
2 read:

3 13385, (a) A person who violates any of the following shall
4 be liable civilly tn accordance with this section:

8 (1) Section 13375 or 13376.

6 (2) A waste discharge-regirerrents reqguirement or dredged or
7 fill material permit issued pursuant to this chapter or any water
§ quality certification issued pursuant to Section 13160,

9 {3y A requirement established pursuant to Section 13383,

(4) Anorder or prohibition 1ssued pursuant to Section 13243 or
Article | (commencing with Section 13300) of Chapter 5.1f the
activity subject to the order or prohibition is subject to regulation
under this chapter.

(5) A requirement of Section 301,302,306, 307,308,318,401,
or 405 of the Clean Water Act, as amended.

S =
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(1} A compilation of the number of violations of waste discharge
requirements in the previous calendar year. including stormwater
enforcement violations.

(2) A record of the formal and informal compliance and
enforcement actions taken for each violation, including stormwater
enforcement actions.

(3) An analysis of the effectiveness of current enforcement
policies, including mandatory minimum penalties.

(p) The amendments made to subdivisions (f), (h). (1), and (})
during the second year of the 200102 Regular Session apply only
1o violations that occur on or after January 1, 2003.

SEC.2. Section 13385.1 of the Water Code is amended to read:

13385.1. (a) (1) For the purposes of subdivision (h) of Section
13385, a “serious violation™ also means a failure to file a discharge
monitoring report required pursuant o Section 13383 for each
complete period of 30 days following the deadline for submitting
the report, if the report is designed to ensure compliance with
limitations contained in waste discharge requirements that contain
effluent limitations. This paragraph applies only to violations that
occur on or after January 1, 2004,

(2) For the purposes of paragraph (1), a discharge monitoring
report required pursuant to Section 13383 is not designed to ensure
compliance with effluent limitations contained in waste discharge
requirements if no discharges occur during the applicable reporting
period.
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(3) (A) Notwithstanding paragraph (1), a failure to file a
discharge monitoring report is not a serious violation for purposes
of subdivision (h) of Section 13385 if the discharger submiis a
writien statement to the state board or the regional board that
includes both of the following:
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(i) A statement that there were no discharges to waters of the
United States during the relevant monitoring period.

(ii) The reason or reasons the required report was not submitted
1o the regional board by the deadline for filing that report.

(B) If. in a statement submitted pursuant to subparagraph (A),
the discharger willfully states as triee any material fact that he or
she knows to be false, that person shall be subject 1o a civil penalty
not exceeding ten thousand dollars ($10.000). Anv public
prosecutor may bring an action for a civil penalty under this
subparagraph in the name of the people of the State of Californica.
and the penalty imposed shall be enforced as a civil judgment.

(C) Norwithstanding subparagraph (A). the failure o file a
discharge monitoring report is subject to penalties in accordance
with subdivisions (¢) and (¢) of Section 13385.

(b) (1) Nowwithstanding paragraph (1) of subdivision (a), a
mandatory minimwmn penalty shall be assessed pursuant to
subdivision (h) of Section 13385 only for each required report that
is not timely filed, and shall not be separately assessed for each
30-day period following the deadline for submitting the report, if
both of the following conditions are mel:

(A) The discharger did not previously receive, from the state
board or a regional board, a notice of an enforcement action
imposing « mandatory minimum penalty pursuant to subdivision
(h) of Section 13385 for « failure to file a discharge monitoring
report in cornection with the same waste discharge requircinents.

(B) The discharges during the period or periods covered by the
report do not violate effluent limitations contained in waste
discharge requirements rhat include numeric waste discharge
requirements.

(2) Nowwithstanding paragraph (1), the failure to file a discharge
monitoring report is subject to penalties in accordance with
subdivisions (¢) and (¢) of Section 13385,

(3) This subdivision shall become inoperative on Juanuary 1,
2016.

(¢) (1) Notwithstanding any other provision of law, moneys
collected pursuant to this section for a failure to timely file a report,
as described in subdivision (a), shall be deposited m the State
Water Pollution Cleanup and Abatement Account.

(2) Notwithstanding Section 13340 of the Government Code,
the funds described in paragraph (1) are continuously appropriated.,

o7



SENATE RULES COMMITTEE SB 1284
Office of Senate Floor Analyses ‘

1020 N Street, Suite 524

(916) 651-1520 Fax: (916) 327-4478

THIRD READING

Bill No: SB 1284
Author: Ducheny (D)
Amended: 6/2/10

Vote: 21

SENATE ENV. QUALITY COMMITTEE: 7-0,4/19/10
AYES: Simitian, Runner, Corbett, Hancock, Lowenthal, Pavley, Strickland

SENATE APPROPRIATIONS COMMITTEE: 10-0, 5/27/10

AYES: Kehoe, Alquist, Corbett, Denham, Leno, Price, Walters, Wolk,
Wyiand, Yee ,

NO VOTE RECORDED: Cox

SUBJECT: Water quality: mandatory minimum civil penalties

SOURCE:  Association of California Water Agencies
Regional Council for Rural Counties

DIGEST: This bill provides that certain violations involving the failure to
file a discharge monitoring report with the State Water Resources Control
Board or a Regional Water Quality Control Board are not subject to existing
mandatory minimum penalties if certain requirements are met. This bill
provides that a failure to file a discharge monitoring report is not a serious
waste discharge violation if the discharger submits a specified statement to
the regional board. The bill, until January 1, 2016, requires, with respect to
certain violations involving the failure to file a discharge monitoring report,
the mandatory minimum penalty of $3,000 to be assessed only for each
required report that is not timely filed, and not for each 30-day period
following the deadline for submitting the report. This bill also extends the
time limit under which dischargers must come into compliance with a permit
requirement from five years to ten years.

CONTINUED



SB 1284
Page 2

ANALYSIS:

Existing law, under the Porter-Cologne Water Quality Control Act:

1.

Provides that any person who violates prescribed provisions of the Clean
Water Act or the Porter-Cologne Water Quality Control Act is subject to
civil liability, and sets requirements for determining the amount of any
liability.

Requires a mandatory minimum penalty (MMP) of $3,000 to be
assessed for each serious violation, under certain circumstances.

Authorizes the State Water Resources Control Board (SWRCB) or a
regional water quality control board (RWQCB), in lieu of assessing all
or a portion of the MMP, to require a publicly-owned treatment works
(POTW) serving a small community to spend an equivalent amount
towards the completion of a compliance project proposed by the POTW

A>T i T ps i liaman
if the POTW or SWRCB makes certain HINGINES \v £ CGuLpuaubC

project is designed to correct the violations within five years,
compliance project is consistent with SWRCB enforcement policy,
POTW has prepared a financing plan to complete the compliance
project).

Provides that for purposes of #3, a “POTW serving a small community”
serves a population of 10,000 or fewer or a rural county, with a financial
hardship as determined by the SWRCB after considering such factors as
median income of the residents, rate of unemployment, or low
population density.

Provides an exception to the imposition of MMPs for a violation of an
effluent limitation if the waste discharge complies with a certain time
schedule order and other requirements are met, For the purposes of the
exception, a time schedule cannot exceed five years, except under
certain conditions.

Mandatory minimum penalties. MMPs were established in 1999 in response
to concerns over the SWRCB and RWQCB failing to take enforcement
actions against Water Code violations. According to the SWRCB, the
California Water Code Section 13385(h) requires an MMP of $3,000 for
each "serious" violation.

CONTINUED
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The Water Boards are also required by California Water Code §13385(i) to
assess MMPs of $3,000 for multiple chronic violations. This penalty applies
when the discharger does any of the following four or more times in any
period of six-consecutive months: (1) Violates effluent limitations, (2) Fails
to file a report of waste discharge or file and incomplete report, or (3)
Violates a toxicity effluent limitation where the waste discharge requirement
does not contain pollutant-specific effluent limitations for toxic pollutants.

This bill

(ad

Revises current law to allow a regional board, after a public hearing, to
extend the time schedule for bringing a waste discharge into compliance
for an additional five years, to a possible total time schedule of ten years
if the discharger can demonstrate that additional time is necessary in
order to reach compliance with effluent limitations.

Provides that the failure to file a discharge monitoring report for a
reporting period in which no discharges occur does not constitute a
“serious violation” that gives rise to mandatory minimum penalties if the
discharger submits a written statement to the appropriate regional board
under penalty of perjury stating that in fact no discharges occurred and
stating the reasons for the failure to file. This bill states that regardless
of whether mandatory minimum penalties apply to the failure to file a
discharge monitoring report for a reporting period in which no
discharges occur, the failure to file such a report may be subject to
discretionary penalties.

Provides, on a one-time basis only, that where a discharger has not
previously received notification from the state or regional board of an
enforcement action imposing mandatory minimum penalties and where
the current violation consists of failures to file discharge monitoring
reports for reporting periods where dischargers did not violate numeric
effluent limitations, that discharger will be subject to a total fines of
$3,000 per required report. After this one-time fine, a discharger who
subsequently fails to file such a report will be fiend in accordance to
current law. The bill states that regardless of whether the failure to file
such reports is subject to the one-time relief provided, the failure to file
the required report(s) may be subject to discretionary penalties.

CONTINUED
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4. Provides that the amendments made to that section applies to dischargers
who currently have outstanding notices of violation as of the effective

date of the act.

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: No

According to the Senate Appropriations Committee analysis, because the bill
exempts some violations from mandatory minimum penalties, the bill is
likely to reduce future penalty revenues. The amount of any potential
penalty revenue loss is unknown.

SUPPORT: (Verified 6/2/10)

Association of California Water Agencies (co-source)
Regional Council of Rural Counties (co-source)
California Association of Sanitation Agencies
California Chamber of Commerce

California Special Districts Association
California State Association of Counties
California Water Association

City of Camarillo

Crescenta Valley Water District

El Dorado Irrigation District

Inland Empire Utilities Agency

LLake Berryessa Resort Improvement District
League of Cities

Napa Berryessa Resort Improvement District
Napa County

Pico Water District

OPPOSITION: (Verified 6/2/10)

California Coast Keeper Alliance
Sierra Club

ARGUMENTS IN SUPPORT: According to the sponsor, MMPs are a
deterrent and a punishment for willful violators, and should remain in place
for that intended purpose. However, the sponsors feel that the way the
statute is currently drafted; the definition of a “serious violation” warranting
the imposition of an MMP is far too broad and exposes public agencies who
simply failed to file a report indicating no discharges to the vast penalties.

CONTINUED
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The sponsor asserts that this bill provides that certain violations involving
the failure to file a discharge monitoring report for no discharges or
discharges that do not reach regulated level are not subject to those MMPs.

According to the Association of California Water Agencies (ACWA), there
are several public agency members with permits requiring reporting which
believe that they have received excessive, disproportionate fines for a simple
failure to file the report. ACWA sites an example of one small water agency
fine that is in excess of $600,000.

ARGUMENTS IN OPPOSITION: Opponents state that exemptions in
this bill from the MMP provisions of the Water Code for dischargers who
fail to file required discharge monitoring reports send a message to the
dischargers that these reports need not be filed — when in fact it is a
condition of their permits. These permits are critical to tracking compliance
with state and federal water quality laws.

2

I'SM:do 6/2/1G Senate Fioor Analyses
SUPPORT/OPPOSITION: SEE ABOVE
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BILL ANALYSIS

Date of Hearing: June 15, 2010

LSSEMBLY COMMITTEE ON ENVIRONMENTAL SAFETY AND TOXIC MATERIALS
Pedro Nava, Chair
SB 1284 (Ducheny) - As Amended: June 2, 2010

VOTE 31-0
¢ Water code permit viclations.

SUMMARY ¢ Exempts certain violations of waste discharge

ing reguirements fromwm existing mandatory minimum penalties
(MMPs). Extends the time limit under which dischargers must
come into compliance with a permit requirement from five years
specifically, _this bill

o ten

1. Revises current law to allow a Regional Water Quality Control
Board (RWQCE), after a public hearing, to extend the time
@dule for bringing a waste discharge intoe compliance for

sch
an additional five years, tc a possible total time schedule
of ten years if the discharger can demonstrate that
additional time is necessary in order to reach compliance
with effluent limitations.

2. Provides that the failure to file a discharge monitoring
report for a repoerting period in which ne discharges cccur
25 rise to

does not constitute a "serious viclation” that giw
mandatory minimum penalties if the discharger submits a
written statement to the regional board under penalty of
perjury stating that in fact no discharges occurred and

at

asons for the failure to file.

Ling the

3., Provides that where a discharger has not previocusly received
fication from the State Water Resources Control Board

noti

{SWRCB) or a RWQCB of an enforcement action imposing MMP and

the current viclation consists of failures to file
discharge monitoring reports for reporting periods where
dischargers did not vielate numeric effiuent lim tions,
that discharger will be subject to a total fines of §3,000

where
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vioclation" warranting the
too broad and exposes public

a report indicating no
charges he sponsor asserts that SB
1284 would provide that certain viclations involving the
failure to file a discharge monitoring report for no
discharges or legal discharges should not be subject to those
MMPs .




_2)Mandatory minimum penalties (MMPs) were established in 18989 in
ponse to concerns over the SWRCB and RWQCB failing to take
enforcement actions against Water Code viclations. BAccording

to the SWRCB, the Califcrnia Water Code secticn 13385(h)
requires an MMP of $3,000 for each "serious" viclation.

a) The SWRCB and the RWQCBs are also required by Water Code
section 13385(1i) to assess MMPs of $3,000 for multiple
chronic violations., This penalty applies when the
discharger does any cof the following four or mere times in

any period of six consecutive months:

By vViolates effluent limitations;
< Pails to file a report of waste discharge or file and

incomplete report; or
dy Viclates a toxicity effluent limitation where the WDR
ific effluent limitations

does not contain pollutant-spe
for cowic pollutants.

JiMups for failure %o report . The MMP statute was designed to
failure of the SWRCB and the RWQCEs to enforc
reporting requirements waste for discharge permits. In 2003,
the Leglslature strengthened the MMP laws by specifically
adding waste discharge reporting failures to the MMP (AB 1541
- Montanez, Chapter 609%, Statutes of 2003). The 2003
provisions were added to the stature when it was found that
only 1% of over 4000 reporting viclations were subject to the
existing penalties.

addr

43The Pico Water District case . The proponents of this bill
have cited the penalties assessed against the Pico Water
ot for failure to file 16 separate reports from 2005 to

The Pico Water District has asserted that because of changes
t at the district, as well as changes in their

¥ engineering firm, they were unaware of the need to
reports as required by thelr discharge permits.

The total fine assessed in 2008 by the Los Angeles RWOCB was
,000. The fine resulted from the $3,000 fine being
charged for each reporting period that the required reports
smitt: In Japuary of 200%
Pico Water Distr fine amount and has reqguested
L ¥ That appeal

N

were not year period.

entire rent

to app
of water code violat
I Senate Environmental Quality

motion

the bill to the Assemb

sociation of California Water Agencies {co-source)
s (co-source)
n Agencles

i Council of Rural Counties

ation of Sanitati

of Commerce
Rssociation

of Countises

City of Camar
scenta Valley Water District

El Dorado Irrigation District

Inland Empire Utilities Agency

Lake Berryessa Resort Improvement District



League of Cities

Napa Berryessa Resort Improvement District
Napa County

Pico Water District

Opposition
California Coast Keeper Alliance
Sierra Club

Analysis Prepared by _ : Bob Fredenburg / E.S. & T.M. / (916)
315-3963
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THIRDREADING
Bill No: SB 1284
Author: Ducheny{D)
Amended: @-‘Eﬁﬁ \?D lb
Vote:

SENATE ENV. QUALITY COMMITTEE: 7-0,4/19/10
AYES: Simitian, Runner, Corbett, Hancock, Lowenthal, Pavley, Strickland

SENATE APPROPRIATIONS COMMITTEE: 10-0, 5/27/10
AYES: Kehoe, Alquist, Corbett, Denham, Leno, Price, Walters, Wolk,
Wyland, Yee

SO R W

SUBJECT: Water quality: mandatory minimum civil penalties

SOURCE:  Association of California Water Agencies
Regional Council for Rural Counties

DIGEST: This bill provides that certain violations involving the failyre to

file a discharge mw report with the State Water Resources £6ntrol
Board or a Regional W Qua ity Control Board are not subject to existing
mandatory minimum penalties if certain requirements gee'met. This bill
provides that a failure to file a discharge monitoringteport is not a serious
waste discharge violation if the disc 1ts a specified statement to
the regional board. The bill, until Janug , 2016, requires, with respect to
certain violations involving the failufe to fileadischarge monitoring report,
the mandatory minimum pen ot $3,000 to be assessed only for each
required report that is nog#imely filed, and not for each 30-day period
following the deadline-for submitting the report. This bilkalso extends the
time limit underwhich dischargers must come into compliansg with a permit
requirement-from five years to ten years.

CONTINUED
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ANALYSIS:

Existing law, under the Porter-Cologne Water Quality Control Act:

L.

Provides that any person who violates prescribed provisions of the Clean
Water Act or the Porter-Cologne Water Quality Control Act is subject to
civil liability, and sets requirements for determining the amount of any
liability.

Requires a mandatory minimum penalty (MMP) of $3,000 to be
assessed for each serious violation, under certain circumstances.

Authorizes the State Water Resources Control Board (SWRCB) ora
regional water quality control board (RWQCB), in lieu of assessing all
or a portion of the MMP, to require a publicly-owned treatment works
(POTW) serving a small community to spend an equivalent amount
towards the completion of a compliance project proposed by the POTW
if the POTW or SWRCB makes certain findings (e.g., compliance
project 1s designed to correct the violations within five years,
compliance project is consistent with SWRCB enforcement policy,
POTW has prepared a financing plan to complete the compliance
project).

Provides that for purposes of #3, a “POTW serving a small community”
serves a population of 10,000 or fewer or a rural county, with a financial
hardship as determined by the SWRCB after considering such factors as
median income of the residents, rate of unemployment, or low
population density.

Provides an exception to the imposition of MMPs for a violation of an
effluent limitation if the waste discharge complies with a certain time
schedule order and other requirements are met. For the purposes of the
exception, a time schedule cannot exceed five years, except under
certain conditions.

Mandatory minimum penalties. MMPs were established in 1999 in response

to concerns over the SWRCB and RWQCB failing to take enforcement
actions against Water Code violations. According to the SWRCB, the
California Water Code Section 13385(h) requires an MMP of $3,000 for
each "serious" violation.

CONTINUED
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The Water Boards are also required by California Water Code §13385(i) to
assess MMPs of $3,000 for multiple chronic violations. This penalty applies
when the discharger does any of the following four or more times in any
period of six-consecutive months: (1) Violates effluent limitations, (2) Fails
to file a report of waste discharge or file and incomplete report, or (3)
Violates a toxicity effluent limitation where the waste discharge requirement
does not contain pollutant-specific effluent limitations for toxic pollutants.

This bill

1." Revises current law to allow a regional board, after a public hearing, to
extend the time schedule for bringing a waste discharge into compliance
for an additional five years, to a possible total time schedule of ten years
if the discharger can demonstrate that additional time is necessary in
order to reach compliance with effluent limitations.

2. Provides that the failure to file a discharge monitoring report for a
reporting period in which no discharges occur does not constitute a
“serious violation” that gives rise to mandatory minimum penalties if the
discharger submits a written statement to the appropriate regional board
under penalty of perjury stating that in fact no discharges occurred and
stating the reasons for the failure to file. This bill states that regardless
of whether mandatory minimum penalties apply to the failure to file a
discharge monitoring report for a reporting period in which no
discharges occur, the failure to file such a report may be subject to
discretionary penalties.

3. Provides, on a one-time basis only, that where a discharger has not
previously received notification from the state or regional board of an
enforcement action imposing mandatory minimum penalties and where
the current violation consists of failures to file discharge monitoring v
reports for reporting periods where dischargers did not violate HW
effluent limitations, that discharger will be subject to a total fires of
$3,000 per required report. After this one-time fine, a disCharger who
subsequently fails to file such a report will be in accordance to
current law. The bill states that regardless of whether the failure to file
such reports is subject to the one-time relief provided, the failure to file
the required report(s) may be subject to discretionary penalties.

Snsel € omuang 1,201,

CONTINUED
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FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: No ol \L“L‘MW
mplunt of

. . . . A e
According to the Senate Appropriations Committee analysis, because the bill (}bwt las
exempts some violations from mandatory minimum penalties, the bill is Wek 1,
likely to reduce future penalty revenues. The amount of any potential . w

e~ by
penalty revenue loss is unknown. X
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SUPPORT: (‘V‘er'rﬁe&-év‘?ﬁ@)
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ﬁ\,\. ded® i UJLW
Association of California Water Agencies (co-source) \)U) w%lﬂ*»j
Regional Council of Rural Counties (co-source) ge Ll /\e‘!
California Association of Sanitation Agencies

California Chamber of Commerce

California Special Districts Association

California State Association of Counties

California Water Association

City of Camarillo

Crescenta Valley Water District

El Dorado Irrigation District

Intand Empire Utilities Agency

Lake Berryessa Resort Improvement District

League of Cities

Napa Berryessa Resort Improvement District

Napa County

Pico Water District

37 i ! /
OPPOSITION: -tverified-6216y3/25[10 (Lm LM?A

»Léfzniu rmifa Coast KeeperAthrarnee

ARGUMENTS IN SUPPORT: According to the sponsor, MMPs are a
deterrent and a punishment for willful violators, and should remain in place
for that intended purpose. However, the sponsors feel that the way the
statute is currently drafted; the definition of a “serious violation” warranting
the imposition of an MMP is far too broad and exposes public agencies who
simply failed to file a report indicating no discharges to the vast penalties.

CONTINUED



SB 1284
Page 5

The sponsor asserts that this bill provides that certain violations involving
the failure to file a discharge monitoring report for no discharges or
discharges that do not reach regulated level are not subject to those MMPs.

According to the Association of California Water Agencies (ACWA), there
are several public agency members with permits requiring reporting which
believe that they have received excessive, disproportionate fines for a simple
failure to file the report. ACWA sites an example of one small water agency
fine that is in excess of $600,000.

ARGUMENTS IN OP?QSITION: Opponerts state that exemptiogs in
for discharger 0

thyé bit\from the MMP provisions of the Water Co
Vﬁéil to file'xgquired discharge morjtoring reports send awessage to the
dischargers thet these reports need ot be filed — when in {

condition of theiypermits. These permi
with state and federal water quality laws.

N

are critical to tracking compliance
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BILL ANALYSIS

pate of Hearing: June 29, 2010

ASSEMBLY COMMITTEE ON JUDICIARY
Mike Feuer, Chair
B 1284 (Ducheny) - As Amended: June 23, 2010

w

PRUOPOSED CONSENT

SENATE VOTE ¢ 31-0

"R CODE PERMIT VIOLATIONS: MANDA

JRY MINIMUM

¥KEY ISSUE @ SHOULD A DISCHARGER'S FAILURE TO FILE A DISCHARGL
REPORT NOT CONSTITUTE A ‘SERIOUS VIOLATION' SUBJECTING THEM TO
MINIMUM MANDATORY PENALTIES, WHEN THEE DISCHARGER DECLARES THAT
THERE WERE NO DISCHARGES AND STATES THE REASONS FOR THE FAILURE
TC FILE A DISCHARGE REPORT?

FISCAL EFFECT  : As currently in print this bill is keyed fiscal.

SYNOPSIS

with various issues

This non-controversial bill deals
1

surrounding penalties involving water code permit viclations.

The ides that certain violations involving the failure
Lo ischarge monitoring report for waste discharge into

state waterways are not subject to mandatory minimum penalties
if certain requirements are met. This bill, until January 1,
2014, also reguires, with respect to certain violations
involving the failure to file a discharge monitoring report, the
mandatory wminimum penalty of $3,000 to be assessed only for each
required report that is not timely filed, and not for each
30-day period following the deadline for submitting the report.
Finally, the measure authorizes a Regional Water Quality Control
Board (RWQCE), following a public hearing, to extend the time
schedule under which waste dischargers must come into compliance
with a permit requirement for an additional period
% years in length, under specified conditions. While earlier
versions of the measure had opposition from environmental

t amendmen 1 have removed

A

the measure has had ne "no" votes in the

reporting requi
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evises law to allow a

‘B, after a
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dule for bringing a
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where the current violation consists of failures to file
discharge monitoring reports for repcrting periods where
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viclate numeric effluent limitaticns.
provisions only apply to a discharger who
monitoring report within 90 days after the
written notice from the state board or a
gional board, and pays the penalties assessed within 60 days

the receipt of written notice from the state board or a
egicnal board. Provides that after this one-time fine, a
discharger who subsequently fails tce file the same report will
pe fined in accordance with the current law. This provision
would sunset on January 1, 2014.

LEB 1284
Pag

4jProvides that the limitations on MMPs created by this bill
would apply to dischargers who currently have ocutstanding
notices of viclation as of the effective date of the act.

EXISTING LAW ¢

lyAuthorizes, under The Porter-Cologne Water Quality Act, SWRCE
and the RWQCBs to set waste discharge requirements.

2)yprovides for the imposition of civil penalties, including an
MMP of $3,000 for each serious waste discharge vioclation. The
penaities may be issued administratively by the SWRCB or the
RWQCB or through the superior court. This may be in addition
to other penalties and fees.

Water Agencies and the Regional Council of Rural
MMPs are a deterrent and a punishment for willifu
1 should remain in place for that intended purpose.
However, co-sponsors assert that the way the statute is
ntly drafted; the definition of a "serious viclation"
ing the imposition of an MMP is too breoad, and

VIS . @ According to the co-sponsors, the Association of

Counti
slators,

warranting
unreascnably exposes public agencies to vast penalties simply
because they may have failed to file a report indicating they
sere not making discharges. The co-sponsors suggest that this
1 appropristely provide certain viclations involving
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The MMP statute was designed to address the failure of the SWRCB
and the RWQCBs enforcement of reporting requirements waste for
discharge permits. In 2003, the Legislature strengthened the
MMP laws by specifically adding waste discharge reporting

to the MMP (AB 1541 ~ Montanez, Chapter 609, Statutes

e 2003 provisions were added to the statute when it
was found at only 1% of over 4,000 reporting violations were
subiject to the existing penalties.

B

nable progress reguirement to meet effluent limitations .
1 beoard is permitted tc set effluent levels for
argers, and to establish a time schedule for bringing the
waste discharge into compliance with the effluent limitation
that is as short as possible and shall not exceed five years.
However, this biil revises current law to allow a RWQOCB, after a
public hearing, to extend the time schedule for bringing a waste
discharge into compliance for an additicnal five years, to a
possible total time schedule of ten years if the dlbcnarqer carn
demonstrate that additional time is necessary in order to reach
compliance with effluent limitations, and that the discharger is
making diligent progress toward bringing the waste discharge
inte compliance with the effluent limitation. The reasonable
progress amendment ensures that dischargers will be forced to
actively attempt to comply with the effiuvent limitations in
order to receive additional time in the event that five years

SE
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proves Insufficient to bring their operations intc compliance.

1 not apply to a failure to file & report . The
e a discharge monitoring report for a reporting
h no discharges occur will not constitute a
“serious violation" that gives rise to mandatory minimum
penalties under certain conditions. If the discharger submits a
itten statement to the regional board under penalty of perjury
ating that in fact no discharges occurred and stating the
ssons for the failure to file, they will not be subjected €<
This bill does allow the state board or a regional board
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MMPs will be limited to a one-time charge . The latest
dments to this bill will eliminate cngoing penalties for
dischargers who fail to file a discharge report under certain
conditions. A discharger will only be subject to a total fine
regquired report when:
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Limited application of these amendments . The latest amendments




11 make clear that the amendments to Water Code
13385.% will only apply to violations for which an
istrative civil liability complaint, or a judicial

int has not been filed before July 1, 2010. Dischargers
against whom one of the aforementioned complaints has been filed
will not receive the benefits of the legislation.
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ites of 2003, strengthened MMP laws by specifically adding
e discharge reporting failures to the MMP.

RECISTERED SUPPORT / OPPOSITION & :

California Wat

2T Agencles (co-source)
Council of Rural Ccunties (co-source)
Association of Sanitation Rgencies
Chamber of Commerce

Special Districts Association

State Assoclation of Counties

Wat

association

Ly of Camarille

Crescenta Valley Water District

El Dorado Irrigation District

land Empire Utilities Agency

ke Bervyessa Resort Improvement District

In

"

ities

Napa Berryessa Resort Improvement District
Napa County

Pico

League of

ter District

Nonz on file

:  Barry Jardini and Drew Liebert / JUD. /



SB 1284

Date of Hearing: June 29, 2010
ASSEMBLY COMMITTEE ON JUDICIARY
Mike Feuer, Chair
SB 1284 (Ducheny) — As Amended: June 23, 2010
PROPOSED CONSENT

SENATE VOTE: 31-0

SUBJECT: WATER CODE PERMIT VIOLATIONS: MANDATORY MINIMUM PENALTY
RULES

KEY ISSUE: SHOULD A DISCHARGER'’S FAILURE TO FILE A DISCHARGE REPORT
NOT CONSTITUTE A ‘SERIOUS VIOLATION’ SUBJECTING THEM TO MINIMUM
MANDATORY PENALTIES, WHEN THE DISCHARGER DECLARES THAT THERE
WERE NO DISCHARGES AND STATES THE REASONS FOR THE FAILURE TO FILE A
DISCHARGE REPORT?

FISCAL EFFECT: As currently in print this bill is keyed fiscal.

SYNOPSIS

This non-controversial bill deals with various issues surrounding penalties involving water code
permit violations. The bill provides that certain violations involving the failure to file a
discharge monitoring report for waste discharge into state waterways are not subject to
mandatory minimum penalties if certain requirements are met. This bill, until January 1, 2014,
also requires, with respect to certain violations involving the failure to file a discharge
monitoring report, the mandatory minimum penalty of 33,000 to be assessed only for each
required report that is not timely filed, and not for each 30-day period following the deadline for
submitting the report. Finally, the measure authorizes a Regional Water Quality Control Board
(RWQCB), following a public hearing, to extend the time schedule under which waste
dischargers must come into compliance with a permit requirement for an additional period not
exceeding 5 years in length, under specified conditions. While earlier versions of the measure
had opposition from environmental organizations, the latest amendments to the bill have
removed such opposition, and the measure has had no "no” votes in the Legislature.

SUMMARY: Seeks to exempt certain violations of waste discharge reporting requirements from

1) Revises current law to allow a RWQCR, after a public hearing, to extend the time schedule
for bringing a waste discharge into compliance for an additional five years, to a possible total
time schedule of ten years if the discharger can demonstrate that additional time is necessary
in order to reach compliance with effluent limitations, and that the discharger is making
diligent progress toward bringing the waste discharge into compliance with the effluent
limitation.

2) Provides that the failure to file a discharge monitoring report for a reporting period in which
no discharges occur does not constitute a “serious violation” that gives rise to mandatory
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minimum penalties if the discharger submits a written statement to the regional board under
penalty of perjury stating that in fact no discharges occurred and stating the reasons for the
failure to file. Provides that upon the request of the State Water Resources Control Board
(SWRCB) or a RWQCB, the discharger may be required to support the written statement
with additional explanation or evidence.

3) Provides that a discharger will only be subject to a total fine of $3,000 per required report
when (1) a discharger has not on any occasion previously received notification from the state
board or a regional board of a complaint to impose liability arising from a failure to timely
file a discharge monitoring report, a notice of violation for failing to timely file a discharge
monitoring report, or a notice of the obligation to file a discharge monitoring report in
connection with its corresponding waste discharge requirements, and (2) where the current
violation consists of failures to file discharge monitoring reports for reporting periods where
dischargers did not violate numeric effluent limitations. Provides that these provisions only
apply to a discharger who files any discharge monitoring report within 90 days after the
discharger receives written notice from the state board or a regional board, and pays the
penalties assessed within 60 days of the receipt of written notice from the state board or a
regional board. Provides that after this one-time fine, a discharger who subsequently fails to
file the same report will be fined in accordance with the current law. This provision would
sunset on January 1, 2014.

4) Provides that the limitations on MMPs created by this bill would apply to dischargers who
currently have outstanding notices of violation as of the effective date of the act.

EXISTING LAW:

1) Authorizes, under The Porter-Cologne Water Quality Act, SWRCB and the RWQCBs to set
waste discharge requirements.

2) Provides for the imposition of civil penalties, including an MMP of $3,000 for each serious
waste discharge violation. The penalties may be issued administratively by the SWRCB or
the RWQCB or through the superior court. This may be in addition to other penalties and
fees.

COMMENTS: According to the co-sponsors, the Association of California Water Agencies and
the Regional Council of Rural Counties, MMPs are a deterrent and a punishment for willful
violators, and should remain in place for that intended purpose. However, the co-sponsors assert
that the way the statute is currently drafted; the definition of a “serious violation” warranting the
imposition of an MMP is too broad, and unreasonably exposes public agencies to vast penalties
simply because they may have failed to file a report indicating they were not making discharges.
The co-sponsors suggest that this measure will appropriately provide certain violations involving
the failure to file a discharge monitoring report for no discharges or legal discharges should not
be subject to those MMPs.

The proponents of this bill have cited the penalties assessed against the Pico Water District for
failure to file 16 separate reports from 2005 to 2008 for discharges from wells into the San
Gabriel River. The Pico Water District has asserted that because of changes in management at
the district, as well as changes in their consulting engineering firm, they were unaware of the
need to submit such reports as required by their discharge permits.
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The total fine assessed in 2008 by the Los Angeles RWQCB was $627,000. The fine resulted
from the $3,000 fine being charged for each reporting period that the required reports were not
submitted over the 3 year period. In January of 2009 Pico Water District appealed the fine
amount and has requested that the entire fine be removed. That appeal is currently pending.

Mandatory minimum penalties. MMPs were established in 1999 in response to concerns over
the SWRCB and RWQCB failing to take enforcement actions against Water Code violations.
According to the SWRCB, the California Water Code section 13385(h) requires an MMP of
$3,000 for each “serious” violation.

The SWRCB and the RWQCB:s are also required by Water Code section 13385(i) to assess
MMPs of $3,000 for multiple chronic violations. This penalty applies when the discharger does
any of the following four or more times in any period of six consecutive months:

a) Violates effluent limitations;

b) Fails to file a report of waste discharge or file an incomplete report; or

¢) Violates a toxicity effluent limitation where the WDR does not contain pollutant-specific
effluent limitations for toxic pollutants.

The MMP statute was designed to address the failure of the SWRCB and the RWQCBs
enforcement of reporting requirements waste for discharge permits. In 2003, the Legislature
strengthened the MMP laws by specifically adding waste discharge reporting failures to the
MMP (AB 1541 — Montanez, Chapter 609, Statutes of 2003). The 2003 provisions were added
to the statute when it was found that only 1% of over 4,000 reporting violations were subject to
the existing penalties.

Reasonable progress requirement to meet effluent limitations. A regional board is permitted to
set effluent levels for dischargers, and to establish a time schedule for bringing the waste
discharge into compliance with the effluent limitation that is as short as possible and shall not
exceed five years. However, this bill revises current law to allow a RWQCB, after a public
hearing, to extend the time schedule for bringing a waste discharge into compliance for an
additional five years, to a possible total time schedule of ten years if the discharger can
demonstrate that additional time is necessary in order to reach compliance with effluent
limitations, and that the discharger is making diligent progress toward bringing the waste
discharge into compliance with the effluent limitation. The reasonable progress amendment
ensures that dischargers will be forced to actively attempt to comply with the effluent limitations
in order to receive additional time in the event that five years proves insufficient to bring their
operations into compliance.

When MMPs will not apply to a failure to file a report. The failure to file a discharge monitoring
report for a reporting period in which no discharges occur will not constitute a “serious
violation™ that gives rise to mandatory minimum penalties under certain conditions. If the
discharger submits a written statement to the regional board under penalty of perjury stating that
in fact no discharges occurred and stating the reasons for the failure to file, they will not be
subjected to MMPs. This bill does allow the state board or a regional board to require the
discharger to support the written statement with additional explanation or evidence.
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When MMPs will be limited to a one-time charge. The latest amendments to this bill will
eliminate ongoing penalties for dischargers who fail to file a discharge report under certain
conditions. A discharger will only be subject to a total fine of $3,000 per required report when:

(1) A discharger has not on any occasion previously received notification from the state
board or a regional board of a complaint to impose liability arising from a failure to
timely file a discharge monitoring report, a notice of violation for failing to timely file a
discharge monitoring report, or a notice of the obligation to file a discharge monitoring
report in connection with its corresponding waste discharge requirements; and

(2) Where the current violation consists of failures to file discharge monitoring reports
for reporting periods where dischargers did not violate numeric effluent limitations.

The latest amendments to this bill stipulate that these provisions only apply to a discharger who
files any discharge monitoring report within 90 days after the discharger receives written notice
from the state board or a regional board, and pays the penalties assessed within 60 days of the
receipt of written notice from the state board or a regional board. The bill provides that after this
one-time fine, a discharger who subsequently fails to file the same report will be fined in
accordance with the current law. The amendment to this provision will accelerate the sunset date
to January 2014 in an effort to encourage dischargers to pay assessed penalties and eliminate the
accrued backlog of dischargers who have failed to file discharge reports.

Limited application of these amendments. The latest amendments to this bill make clear that the
amendments to Water Code Section 13385.1 will only apply to violations for which an
administrative civil liability complaint, or a judicial complaint has not been filed before July 1,
2010. Dischargers against whom one of the aforementioned complaints has been filed will not
receive the benefits of the legislation.

PRIOR RELATED LEGISLATION: AB 1541 (Montanez) Chapter 609, Statutes of 2003,
strengthened MMP laws by specifically adding waste discharge reporting failures to the MMP.

REGISTERED SUPPORT / OPPOSITION:

Support

Association of California Water Agencies (co-source)
Regional Council of Rural Counties (co-source)
California Association of Sanitation Agencies
California Chamber of Commerce

California Special Districts Association
California State Association of Counties
Califorma Water Association

City of Camarillo

Crescenta Valley Water District

El Dorado Irrigation District

Inland Empire Utilities Agency

Lake Berryessa Resort Improvement District
League of Cities

Napa Berryessa Resort Improvement District
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Napa County
Pico Water District

Opposition

None on file

Analysis Prepared by: Barry Jardini and Drew Liebert / JUD. / (916) 319-2334
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1. What do you see as the key issue(s) raised by the bill.

Existing law authorizes, under the Porter-Cologne Act, the State Water Resources
Control Boarag SWRCB) and the Regional Water Quality Control Boards (RWQCB) to
set waste discharge requirements. In addition, the law provides for the imposition of civil
penalties, including Mandatory Minimum Penalties (MMPs) for $3,000 for each serious
waste discharge violation. The penalties can be issued administratively by the SWRCB
or the RWQOCE for through the Superior Court. This may be in addition to other penalties
and fees. With the implementation of the MMP statute, failure to file reports, including
when no discharge occurred, carries with it the same penalty for those willfull polluters.
There seems to be

2. Please provide a statement of the author's purpose for the bill, which may be
used in the Committee's analysis, including in detail the problem or deficiency in
the current law that the bill seeks to remedy, and how the bill resolves the
problem.



MMPs are a deterrent and a punishment for willful violators, and should remain
in place for that intended purpose. However, the way the statute is currently drafied:, the
definition of “serious violation” warranting an imposition of an MMP isa/'ar to broad and
exposes public agencies who simply failed to file a report indicating no discharges to the
vast penalties. The statute should be amended to provide for some flexibility on the filing
0}{ reports. These required reports are important, but the fines should be consistent with
the action.

3. Who is the sponsor of the bill? If there is no sponsor, what person or entity
requested that the bill be introduced? Please provide the name and telephone
number of any sponsor or other person who may be contacted by the Committee
for information regarding the biﬁ.

Association of California Water Agencies (ACWA) and Regional Council of Rural
Counties (RCRC).

Ron Davis (ACWA) rdavis@acwa.com 916-441-4545
Kathy Mannion (RCRC) kmannion(@rcrc.net 916-447-4806

4, Please show the results of an Inquiry search regarding each similar and/or related
bill (for example, same key words and/or code section) that has been introduced
in this legislative session, or in any prior legislative session covered by the
Inquiry system. (When using the Bill Search function in Inquiry, be sure to check
the “all versions” button in the dialog box that appears after you choose the
“word” search criterion.) Please include the bill number and year, a summary of
the bill’s contents, and the disposition of each bill.

L. AB 1541 (Montanez) Chaptered, 2003. Included failure (o file a report as a
serious Violation subject to MMPs.

2. AB 25 (Gilmore) 2009. Held in Senate EQ. Changed the definition of a

community that can be served by a POTW from 10,000 to 20,000 and allowed

Jor any MMPs to be used toward future infrastructure improvements.

AB 913 (Logue) 2009. Returned to the Chief Clerk. Change the definition of

serious violation to provide flexibility under the MMP statute.

4. AB 914 (Logue) 2009. Vetoed. Provided an additional standard for
determining a financial hardship of a POTW in small or rural communities
for which tZey are subject to MMPs.

(s

5. Please identify and summarize all similar or related pending federal legislation
(see http://thomas.loc.gov/home/thomas2.html) and any bills or existing laws you
are aware of in other states.

LY PN
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6. Please summarize and show the results (by citation) of a computer search
regarding all existing California statutes (http://www.leginfo.ca.gov/calaw.html)
and all existing federal statutes (http://'www4.law.cornell edu/uscode/) relevant to

this bill. Please also indicate any relevant court decisions.

Existing California Statutes

Watercode Sections 13385 and 13385.1

7. Are the issues addressed by the bill the subject of pending litigation? If yes,
please indicate the status of the pending litigation and how the bill would affect



10.

11.

12.

the pending litigation. Please also provide the case citation and any relevant
documents.

No

Have there been any informational hearings on the subject matter of the bill? If
so, when? Please attach all information distributed by the Committee that held
the hearing.

No

Please describe all amendments the author currently wishes to make before this
bill is heard in Committee. (Please recall that amendments must be hand-
delivered to the Committee in Leg Counsel form at least 7 calendar days before
the bill is to be heard.)

Please summarize any studies, reports, statistics or other evidence showing that
the problem exists and that the bill will properly address the problem. Please also
attach copies of all such evidence and/or state where such material is available for
reference by Committee counsel.

None

Please list all groups, agencies or 1Eersons that have contacted you in support or in
opposition to the bill. Please attach copies of all letters of support and opposition.

Support

Association of California Water Agencies (ACWA)-Co-Sponsor
Regional Council of Rural Counties (RCRC) Co-Sponsor
California Association of Sanitation Agencies

California Chamber of Commerce

California Special Districts Association

California State Association of Counties

California Water Association

City of Camarillo

Crescenta Valley Water District

El Dorado Irrigation District

Inland Empire Ulilities Agency

Lake Berryessa Resort Improvement District

League of Cities

Napa Berryessa Resort Improvement District

Napa County

Pico Water District

Opposition
C af{?ornia Coastkeeper Alliance

Sierra Club

Please describe any concerns that you anticipate may be raised in opposition to
your bill, and state your response to those concerns.



Opposition says that the language, as currently drafted, in section 13385.1
(b)(1)(A) seems to allow for multiple opportunities for dischargers to obtain reduced
penalties for failure to report to jﬁe discharge monitoring reports for different waste
discharge requirements. It was not the intention to allow for multiple opportunities and
amendments agreed to in ES&TM address this concern and tighten up the language to
allow for first time offenders.

Secondly, the opposition raises concerns that once the State or Regional Board
makes determination, there is no clarity on what happens if the discharger still fails to
respond. We have agreed to a time limit on response from the discharger and then
allowing Board to take further action.

13. Please list the name, organization and telephone number of all witnesses that you
anticipate will testify in support or opposition to the bill. (Please note that the
Committee limits the number of testlfg)/ing witnesses to 2 per side. Additional
witnesses may identify themselves for the record.)

Ron Davis (ACWA)-441-4545
Kathy Mannion (RCRC) 447-4806

PLEASE REMEMBER TO EMAIL THIS COMPLETED WORKSHEET,
AND ALSO DROP OFF 2 HARD COPIES TO THE COMMITTEE.
TYPE AS DETAILED RESPONSES AS POSSIBLE. THANK YOU
VERY MUCH FOR YOUR ASSISTANCE.



AMENDED IN ASSEMBLY JUNE 23,2010
AMENDED IN SENATE JUNE 2. 2010
AMENDED IN SENATE APRIL 26,2010

SENATE BILL No. 1284

Introduced by Senator Ducheny

February 19,2010

An act to amend Sections 13385 and 13385.1 of the Water Code,
relating to water quality.

LEGISLATIVE COUNSEL’S DIGEST

SB 1284, as amended. Ducheny. Water quality: mandatory minimum
civil penalties.

(1) Under existing law, the State Water Resources Control Board
and the California regional water quality controf boards prescribe waste
discharge requiremients in accordance with the federal Clean Water Act
and the Porter-Cologne Water Quality Control Act (state act). The state
act. with certain exceptions, imposes a mandatory minimum penalty of
$3.000 for each serious waste discharge violation or for certain other
described violations if those violations occur 4 or more times 1 any
pertod of 6 consecutive months, as prescribed. For purposes of the
mandatory minimum penalty, a serious waste discharge violation
includes a failure to file a specified discharge monitoring report for
cach cm'nplctc pm"ioc of 30 days following the deadline for submitting
the report. Civil liability may be imposed administratively by the state
board or a regional board. or those boards may request the Attorney
(xenemi to petition the superior court to impose the liability,

[his-btH-woutd- f#ﬁ?%ﬁ‘ﬁﬁ%ﬁﬁﬁfﬁ*ﬁ%ﬁﬁﬁﬁ*ﬂ#ﬁ%ﬁ%ﬂﬁﬁ
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atties 5t —the bill would
provide that a failure to file a discharge monitoring report is not a serious
waste discharge violation if the discharger submits a specified statement
to the stare board or the regional board. The bill, until January 1 2646
2014, would require, with respect to certain violations involving the
failure to file a discharge monitoring report, the mandatory minimum
penalty of $3.000 to be assessed only for each required report that is
not timely filed, and not for each 30-day period following the deadline
for submitting the report.

(2) The state act includes within the exceptions to the imposition of
those mandatory minimum penalties a violation of an effluent limitation
if the waste discharge complies with a certain time schedule order and
other requirements are met. The act prohibits, for the purposes of that
exception, a time schedule order from exceeding 5 years in length,
except as otherwise provided.

This bill, with a specified exception, would authorize a regional board,
following a public hearing and upon a showing thai the discharger is
making diligent progress toward bringing the waste discharge into
compliance with the effluent limiration, to extend the time schedule for
an additional period not exceeding 5 years in length, under specified
conditions.

Vote: majority. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

f SECTION I. Section 13385 of the Water Code is amended to
2 read:
3 13385, (a) A person who violates any of the following shall
4 be liable civilly in accordance with this section:
5 (1) Section 13375 or 13376.
6 (2) A waste discharge requirement or dredged or fill material
permit issued pursuant to this chapter or any water quality
8 certification issued pursuant to Section 13160

9 (3) A requirement established pursuant to Section [3383.

10 (4) An order or prohibition issued pursuant to Section 13243 or
I Article T (commencing with Section 13300) of Chapter 5, if the
12 activity subject to the order or prohibition is subject to regulation
13 under this chapter.
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(3) An analysis of the effectiveness of current enforcement
policies, including mandatory minimum penalties.

{p) The amendments made to subdivisions (f), (h), (i). and ())
during the second year of the 200102 Regular Session apply only
to violations that occur on or after January [, 2003.

SEC.2. Section 13385.1 of the Water Code 1s amended to read:

13385.1. (a) (1) Forthe purposes of subdivision (h) of Section
13385, a “serious violation™ also means a failure to file a discharge
monitoring report required pursuant to Section 13383 for each
complete period of 30 days following the deadline for submitting
the report, if the report is designed to ensure compliance with
limitations contained in waste discharge requirements that contain
effluent limitations. This paragraph applies only to violations that
oceur on or after January 1, 2004,

(2) (A) Notwithstanding paragraph (1), a failure to file a
discharge monitoring report is not a serious violation for purposes
of subdivision (h) of Section 13385 at any time prior to the date
a discharge monitoring report is required to be filed or within 30
(/a\s a/lm receiving written notice /‘mm the state board or «

P s
/ u’h’ i?L’L’u" 11e) /l(L ¢4 un(uu/hL m(//u((l!lrw /(’//(i//

!h tcmoml l»(w( that mcludcs holh of the ()llow ing:

) A statement that there were no discharges to waters of the
UmlLd States reportable under the applicable waste discharge
requirements during the relevant monitoring period.

(it) The reason or reasons the required report was not submitted
1o the regional board by the deadline for filing that report.

{B) Upon the request of the state board or regional board. the
discharger mayv be required to support the statement with
additional explanation or evidence.

(C) If, in a staternent submitted pursuant to subparagraph (A),
the discharger willfully states as true any material fact that he or
she knows to be false, that person shall be subject to a civil penalty

96
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not exceeding ten thousand dollars ($10,000). Any public
prosecutor may bring an action for a civil penalty under this
subparagraph in the name of the people of the State of California,
and the penalty imposed shall be enforced as a civil judgment.

(D) Notwithstanding subparagraph (A), the failure to file a
discharge monitoring report is subject to penalties in accordance
with subdivisions (¢) and (e) of Section [3385.

(b) (1) Notwithstanding paragraph (1) of subdivision (a), a
mandatory minimum penalty shall continue to apply and shall be
assessed pursuant to subdivision (h) of Section 13385, but only
for each required report that is not timely filed, and shall not be
separately assessed for each 30-day period following the deadline
for submitting the report, if both of the following conditions are
met:

(A) The discharger did not on any occ aszmz plc\ 10usly IC(.L[VL,
fi fom thc state b()ard ora reumndl b()dld e ;

requtrementss o complaint to  impose /l(l/)llu‘v pur smmz‘ 10
subdivision (b) or (¢) of Section 13385 arising from a failure to
rimely file a discharge monitoring report, a notice of violation for
failure to timely file a discharge monitoring report, or a notice of
the obligation to file a discharge monitoring report required

pursuant (o Section 13383, in connection with its corresponding
waste discharge requirements.

{By The discharges during the period or periods covered by the
report do not violate eftfluent limitations, as defined in subdivision
(d), contained in waste discharge requirements-that-tretudentmerte

(2) Paragraph (1) shall only apply 1o a discharger who does
both of the following:

(A) Files a discharge monitoring report that had not previously
been timely filed within 90 days after the discharger receives
written notice, including notice transmitted by electronic mail,
Jrem the state board or regional board concerning the failure (o
timely file the report.

(B) Pavs all penalties assessed by the state board or regional
board in accordance with paragraph (1) within 60 davs after the

b6
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discharger receives written notice, including notice transmitted
by electronic mail, from the state board or regional board setting

forth the amount of the penalties.

25

(3) Notwithstanding paragraph (1), the failure to file a discharge
monitoring report is subject to penalties in accordance with
subdivisions (¢) and (e) of Section 13385,

&

(4) This subdivision shall become inoperative on January 1,
2046 2074.

(¢) (1y Notwithstanding any other provision of faw, moneys
collected pursuant to this section for a failure to timely file a report,
as deseribed in subdivision (a). shall be deposited in the State
Water Pollution Cleanup and Abatement Account.

(2) Notwithstanding Section 13340 of the Government Code,
the funds described in paragraph (1) are continuously appropriated,
without regard to fiscal years, to the state board for expenditure
by the state board to assist regional boards, and other public
agencies with authority to clean up waste or abate the effects of
the waste, in responding to significant water pollution problems.

(d)y For the purposes of this section, paragraph (2) of subdivision
(f) of Section 13385, and subdivisions (h), (i}, and (j) of Section
13385 only, “effluent limitation” means a numeric restriction or
a numerically expressed narrative restriction, on the quantity,
discharge rate, concentration, or toxicity units of a pollutant or
poliutants that may be discharged from an authorized location. A
effluent limitation may be final or interim, and may be expressed
as a prohibition. An effluent limitation. for those purposes. does
not include a receiving water limitation. a compliance schedule,
or a best management practice.

) The amendments made to this section by Senate Bill 1284
of the 200910 Regular Scssmn of the Lunsldtu shall <1pply to
violations for which-perattres
%ﬁc%f%%%’rhﬁfﬁt&thﬁ%%ﬁﬁf—dﬁ&ﬂfﬂﬁ%ﬁmﬁﬁ&memw an
administrative civil liability complaint or a judicial complaint has
not been filed before July 1, 2010, without regard to the date on
which the violations occurred.

O

96



BILL ANALYSIS

SB 1284
Page 1

SENATE THIRD READING

SB 1284 (Ducheny)

s Amended June 23, 2010

Majority vote

SENATE VOTE  :31-0 _

ENVIRONMENTAL, SAFETY 9~0JUDICIARY 10-0

Ayes: |Nava, Miller, Blakeslee,

| |Ayes: |Feuer, Tran, Brownley,

| |Chesbro, Davis, Feuer, | |Evans, Hagman, Huffman,
| |
\ |

|Jones, Knight, Monning,
|saldana

|Monning, Ruskin, Smyth

|hyes: |Fuentes, Conway, |
| |Bradford, |
| |Buffman, Coto, Davis, De |
| |Leon, Gatto, Hall, |
| |Rarkey, Miller, Nielsen, |
| |Norby, Skinner, Solorioc, |
| |Torlakson, Torrico |
1 |
\ ?

SUMMARY : Exempts certain Water Code violations of waste
discharge reporting reguirements from existing mandatory minimum
penalties (MMPs). Extends the time limit under which
dischargers must come into compliance with a permit reguirement
from five years to 10 years. Specifically, _this bill =

l1jRevises current law to allow a Regional Water Quality Control
Board (RWQCB), after a public hearing, to extend the time
schedule for bringing a waste discharge into compliance for an
additional five years, tc a possible total time schedule of 10
years if the discharger can demonstrate that additional time
is nscessary in crder to reach compliancs with &

limitations.

2)pProvides that the failure to file a discharge monitoring

Sp 1284
Page

report for a reporting peried in which nc discharges ccour
does not constitute a “merious vioclation® that gives rise to
mandatory minimam penalties 1f the discharger submits a
written statement to the regional beard under penalty of
perijury stating that in fact no discharges occurred and

atating the reasons for the failure to file.

iously received
from the State Water Resources Control Board
or a RWQCE of an enforcement -ion and

ports for

lete nume that

be sub

d report. Provides
jischarger whoe subseguently

: a
same report will

Sunsets this

be £ e
provision on January 2014,

ned in accordance with the

4)yProvides that the limitations on MMPs created by this bill
would apply to dischargers who currently have outstanding
notices of viclation as of the effective date of the act.
EXISTING LAWK provides for the imposition of civil penalties,
including an MMP of $3,00C for each sericus waste discharge
viclation. The penalties may be issued administratively by the
SWRCEB or the RWQCB or through the superior court. This may be
in addition to other penalties and fees.

FISCAL EBFFECT According te the Senate Rppropriations
Committee, because the bill exempts some violations from MMPs,
the bill is likely to reduce future penalty revenues. The
amount of any potential penalty revenue loss is unknown.



COMMENTS @

1)Need for the bill. BAccording to the sponscr, MMPs are a
deterrent and a punishment for willful violators, and should
remain in place for that intended purpose. However, the
sponsors feel that the way the statute is currently drafted;
the definition of a "sericus viclaticn" warranting the
imposition of an MMP is far toc broad and expecses public
agencies who simply failed to file a report indicating no
discharges to the vast penalties. The sponsor asserts that SB

S 1284

=

Page 23

1284 would provide that certain viclations invelving the
failure to file a discharge monitoring report for ne
discharges or legal discharges should not be subject to those
MMPs .

Z)Mancdatory minimum penalties (MMPs) were established in 1999 in
response to concerns over the SWRCB and RWQCEB failing to take
enforcement actions against Water Code viclaticns., According
to the SWRCB, the California Water Code Section 13385(h)
reguires an MMP of $3,000 for each "serious" viclation.

3)MMPs for failure to repert. The MMP statute was designed to
address the failure of the SWRCE and the RWQCBs to enforce
reporting requirements waste for discharge permits. In 2003,
the Legislature strengthened the MMP laws by specifically
adding waste discharge reporting failures to the MMP [AB 1541
(Montanez), Chapter 609, Statutes of 2003j. The 2003
provisions were added to the stature when it was found that
only 1% of over 4000 reporting viclations were subject to the
existing penalties.

4)The Pico Water District case. The proponents of this bill
have cited the penalties assessed against the FPico Water
District for failure to file 16 separate reports from 2005 to
2008 for discharges from wells intc the San Gabriel River.
The Picc Water District has asserted that because of changes
in management at the district, as well as changes in their
cocnsulting engineering firm, they were unaware of the need to
submit reports as required by their discharge permits.

The total fine assessed in 2008 by the Los Angeles RWQCE was
$627,000. The fine resulted from the $3,000 fine being
charged for each reporting period that the reguired reports
were not submitted over the I year period. In January of 2008
Pico Water District appealed the fipne amount and has requested
that the entire fine be removed. That appeal is current
pending.

Analysis Prepared by Bob Fredenburg / E.$. & T.M. / (916)
319-3965

FN: 0005942
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Judiciary Committee

SB 1284 (DuUcHENY, D)

WATER QUALITY: MANDATORY MINIMUM CIVIL PENALTIES.

Version: 6/23/10 Last Amended
Vote: Majority
Support

Vice-Chair: Van Tran
Tax or Fee Increase: No
Provides regulatory relief to wastewater treatment plants with respect to

the mandatory minimum penalties imposed for failure to file a discharge

monitoring report.

Policy Question

1. Should the Legislature provide some regulatory
relief to wastewater treatment facilities from
expensive mandatory minimum penalties
imposed by water quality control boards for
failure to file a discharge monitoring report?

2. Should the Legislature allow a wastewater
treatment plant more time to perform expensive
upgrades to meet secondary treatment
standards/effluent [imitations?

This bill:

1. Upon a showing that the discharger is making
diligent progress, allows a regional water
quality control board to extend the time
schedule for bringing waste discharges into
compliance with effluent limits for an additional
period of up to five years if the discharger
demonstrates that the additional time is
necessary to comply with the effluent limitation.

2. Exempts from mandatory minimum penalties
(MMPs) the tailure to file a discharge
monitoring report if the discharger submits a
staternent that there were no discharges during
the monitoring period that were reportable under
the applicable waste discharge requirement and
the reason for failure to submit the report.

Senate Republican Floor Votes (31-0) 6/3/10
Ayes: All Senate Republicans except
Noes: None
Abs. /NV: Aanestad, Cogdill, Cox, Harman,
Hollingsworth

Assembly Republican Toxics Votes (9-0) 6/15/10
Ayes: Miller, Blakeslee, Smyth
Noes: None
Abs. / NV None

Assembly Republican Judiciary Votes (0-0) 6/22/10
Ayes: None
Noes: None
Abs. /NV: None

Assembly Republican
Ayes: None
Noes: None
Abs. /NV: None

Votes (0-0) 1/1/09

a. Provides that the exemption shall apply to
discharges at any time prior to the date that a
discharge monitoring report is required to be
filed or within 30 days after receiving
written notice from a board of the need to
file a discharge monitoring report.

b. Establishes a civil penalty of up to $10,000
for willfully stating as true any material fact
that is known to be false.

3. Provides that the MMP for failure to file a
discharge monitoring report shall be assessed
for each report that is not timely filed (and not
for each 30-day period following the deadline
for submitting the report) if both of the
following conditions apply:

a. The discharger did not, on any occasion,
previously receive a complaint to impose
liability arising from fallure to timely file a
discharge monitoring report, a notice of
violation for failure to timely file a
discharge monitoring report, or a notice of
the obligation to file a discharge monitoring
report in connection with its waste discharge
requirements.

b. The discharges during the periods covered
do not violate effluent limitations contained
in waste discharge requirements

¢. Provides that this alternative shall only
apply to a discharger who files a discharge
monitoring report within 90 days after
receiving written notice and pay all penalties
assed by the board within 60 days after
receiving notice.

d. Sunsets these provision on January 1, 2016.

4. Provides that amendments made by this bill
shall apply to violations for which an

administrative civil liability compliant or a

judicial complaint has not been filed before July

1, 2010, without regard to the date on which the

violations occurred.

5. Makes other technical changes.

Association of California Water Agencies;
California Association of Sanitation Agencies;
California Chamber of Commerce; California
Special Districts Association; California State
Association of Counties; California Water
Association; City of Camarillo; Crescenta Valley
Water District; El Dorado Irrigation District;
League of California Cities; Pico Water District;
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Regional Council of Rural Counties; Walnut Valley
Water District.

California Coastkeeper Alliance; and Sierra Club
California. [Both groups may no longer oppose as
amended on 6/23/10].

Arguments In Support of the Bill

1.

Existing law provides that a mandatory
minimum penalty of $3,000 must be assessed
against wastewater treatment plants for each
"serious violation," which generally includes
any waste discharge violating specific effluent
limitations or for failure to file a discharge
monitoring report. Many of these violations are
technical or minor, especially conceming failure
to submit a discharge monitoring report, but are
still subject to the mandatory minimum
penalties.

As written, the law currently requires a $3,000
penalty to be assessed for each 30 day period
after a missed deadline to submit a discharge
monitoring report. As such, if a facility is
required to submit a report every quarter and
fails to submit any reports for nine months, the
penalties could amount to $53,000, even if there
were no violations of those wastewater effluent
limitations.

7 T alts iRinng
4. The mandatory minimum penalty provisions

were intended to draw prompt attention to
wastewater violations and ensure that
facilities be promptly brought back in
compliance. Unfortunately, these violations
can be assessed at any time, and many such
penalties are allowed to accrue over several
years before they are assessed on violators,
Such actions have catastrophic
consequences for small and rural
communities that are often significantly
challenged to find the rescurces to pay the
expensive penalties.
This bill provides relief on a one-time basis by
providing that the mandatory minimum
penalties imposes shall only be imposed for
each missing report, not for each missing report
and each 30 day period a report is late, if
specified conditions are met.
An incident highlighting the need to establish
limits on the amount of penalties that can accrue
for failure to file discharge monitoring report is
as follows:
“A small mutual water company with
approximately 246 homes was issued an MMP
complaint for 83.945 million for overdue
reports from January 2004 through June 2007
under an expired NPDES permit even though
the Company had moved its discharge to land
instead of discharging to the lake as
authorized. Although there were arguably
only 40 reports overdue, the MMPs were
applied to 1,314 “violations,” which only

existed because, under the MMP law (Water

Code section 13385.1), an MMP must be

assessed for every month that a single report

is overdue, therefore, compounded every

month until the report is submitted ” -

California Association of Sanitation Agencies

5. This bill will also provide wastewater treatment

plants with more flexibility to upgrade their
facilities.

Arguments In Opposition to the Bill

Opponents had previously objected to providing
relief to wastewater treatment plants. They have
typically objected to any proposed changes to the
mandatory minimum penalties and argue that the
penalties are high in order to deter treatment plants
from violating effluent limitations. They also have
objected to providing more time for facilities to
come into compliance with those discharge
requirements, regardless of the cost of doing so.

Fiscal Effect

Unknown.

Commients s

1. The Regional Water Quality Control Boards

prescribe wastewater discharge requirements in

accordance with state and federal water quality

requirements.

Establishes mandatory minimum penalties for

specified wastewater discharge requirements as

follows:

a. $3,000 for each serious violation in which a
Group II pollutant exceeds effluent
limitations by 20% or a Group I pollutant
exceeds effluent limitations by 40%.

b. $3,000 for each violation when a person
does any of the following four or more times
in a six consecutive month period:

1. Violates a waste discharge requirement
effluent limit.

ii. Fails to provide a waste discharge report.

iii. Files an incomplete waste discharge
report.

iv. Violates a toxicity effluent limit contained
in a waste discharge requirement that does
not contain pollutant-specific effluent
limits for toxic pollutants.

Provides that failure to file a discharge

monitoring report is subject to the mandatory

minimum penalty of $3,000 for each complete
period of 30 days following the report deadline.

Instead of assessing mandatory minimum

penalties, in the case of a publicly owned

treatment works facility serving a small
community, the state or regional board may
instead require it to spend an equivalent amount
towards the completion of a compliance project
designed to correct the violations within five
years,

o

(o5

B
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5. Allows portion of the penalty to be expended on
a supplemental environmental project. If the
penalty exceeds $15,000, the amount that may
be spent on a supplemental environmental
project may not exceed $15,000 plus 50% of the
penalty amount that exceeds $15,000.

Pollutants for which MMPs may be Jmposed:
The following is a list of pollutants for which
mandatory minimum penalties can be imposed
when a wastewater treatment plant exceeds very
specific effluent limits:

Group I Pollutants 40 CFR Section 123.45
Appendix A

Oxygen Demand

Biochemical Oxygen Demand

Chemical Oxygen Demand

Total Oxygen Demands

Total Organic Carbon

Solids
Total Suspended Solids (Residues)
Total Dissolved Solids (Residues)

Nutrients
Inorganic Phosphorus Compounds
Inorganic Nitrogen Compounds

Detergents and Qils

MBAS

NTA

Oil and Grease

Other detergents or algicides

Mirnerals
Calcium
Chloride
Fluoride
Magnesium
Sodium
Potassium
Sulfur

Sulfate

Total Alkalinity
Total Hardness
Other Minerals

Metals
Aluminum
Cobalt
Iron
Vanadium

Group II Pollutants 40 CFR Sectipn 123.45
Appendix A

Metals

Other metals not specifically listed under Group I

Inorganic
Cyanide
Total Residual Chlorine

Organics
All organics are Group {I except those specifically
listed under Group L

Policy Consultant; John Kennedy/Mark Redmond 6/25/2010

Fiscal Consultant:
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Date of Hearing: August 4, 2010
ASSEMBLY COMMITTEE ON AFPPROPRIATIONS
Felipe Fuentes, Chair
SB 1284 (Ducheny) - As Amended: June 23, 2010
Policy Committee: Environmental
Safety and Toxic Materials Vote: 9-0
Judiciary 10-0
Urgency: Nc State Mandated Local Program:
No Reimbursable: No
SUMMARY

This bill exempts certain waste discharge reporting viclaticnms
from existing mandatory minimum penalties (MMPs). Specifically,
this bill:

ljprovides that failure to file a discharge meonitoring report
for a reporting peried in which no discharge occur does not
constitute a "serious viclation" triggering MMPs, if certain
conditions are met.

2)Establishes a one-time $3,000 fine per delinguent report for a
discharger who has not received notice from the State Water
Resources Control Board or a regional water guality control
board of an enforcement action imposing MMPs and who has not
violated effluent limitations. Subseqguent repcrting
violations would be subject to the penalties described in
current law. This provision would sunset January 1, 2014.

3jRllows a regional board to extend the time schedule for
bringing a waste discharge intc compliance for an additional
five years, to a possible total time schedule of 10 years if
the discharger can demonstrate additional time is necessary to
comply with effluent limitaticns.

ljMinor abscrbable costs to the state water board and regional
boards.

2}pPotential less of penalty revenue, likely in the hundreds of
thousands of dollars. (Waste Discharge Permit Fund and
Cleanup and Abstement Fund)

COMMENTS

1)Rationale . Supporters contend MMPs sheuld apply to willful
viclators of waste discharge laws but not to entities, such as
publ ort indicating nc
discharges cccourred during a given These supporters
describe this bill as maintaining the dissuasive effect of

My e prov sirer, burd nalties on
those who commit minor and techniceal

agencies, that fail o

Py

2)Backaround

a) Maximum Minimum Pensities . MMPs were established in
1999 in response to concerns that the state and regional
water boards were failing to enforce Water Code vicolations.

Existing statute reguires an MMP of $3,000 for each
viclation. The state and regional water boards
are alsc reguired to assess MMPs of $3,000 for multiple
chronic violations. This penalty applies when the
discharger does any of the following four or more times in
any period of six consecutive months: Viclates effluent
limitations; fails to file a report of waste discharge or
file an incomplete report; or violates a toxicity effluent
limitation where the report dees not contain
pollutant-specific effluent limitations for toxic
pollutants.

b)) The Case of Pico Union . Preoponents site the case of the
Pico Union Water District as an example of the inordinate
burden that can result from the imposition of MMPs. The



water district failed to file 16 separate reports from 2005
to 2008 for discharges intc the San Gabriel River from
wells. The Pico Union Water District asserts they were
unaware of the need to submit such reports. As a result of
district's failure to file the reports, the Los Angeles
water board fined Pico Unicn $627,000. In January of 2009
the water district appealed the fine amount and reguested
the entire fine be removed. That appeal is currently
pending.

3)Support . This bill is supported by the Association of

SBE 1284
Page 3

California Water Agencies (ACWA) and the Regional Council of
Rural Counties (RCRC), who contend the statute reguiring MMPs
is too broad and can result in an inordinate burden on
entities that have made relatively minor or technical
viclaetions of the water cocde.

4)There is no registered opposition to this bill.

Analysis Prepared by @ Jay Dickenson / APPR. / (916) 319-2081
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Environmental Safety and Toxic Materials Committee .

SB 1284 (DUCHENY, D)

WATER QUALITY: MANDATORY MiNiMum CiviL PENALTIES

Version: 8/20/10 Last Amended
Vote: Majority
Support

Vice-Chair: Jeff Miller
Tax or Fee Increase: No
Pr0v1des regulatory relief to wastewater treatment plants with respect to

the mandatory minimum penalties imposed for failure to file a discharge

monitoring report,

NOTE: As noted below in the Fiscal Analysis, this measure has MINOR STATE COSTS. The State
Water Resources Control Board would incur minor, insignificant administrative costs resulting from

this bill.

1. Should the Legislature provide some regulatory
relief to wastewater treatment facilities from
expensive mandatory minimum penalties
imposed by water quality control boards for
failure to file a discharge monitoring report?
Should the Legislature allow a wastewater
treatment plant more time to perform expensive
upgrades to meet secondary treatment
standards/effluent limitations?

S

This bill:
.1. Upon a showing that the discharger is making
umrmm nrogress, alldwe a ing&r\r\ al water
quahty csntrol bOard to extend the time
schedule for bringing waste discharges into
compliance with effluent limits for an additional
period of up to five years if the discharger
demonstrates that the additional time is
necessary to comply with the effluent limitation.
Exempts from mandatory minimum penalties
(MMPs) the failure to file a discharge
monitoring report if the discharger submits a
statement that there were no discharges during
the monitoring period that were reportable under

B2

Semate Republican Floor Votes (31-0) 6/3/10
Ayes: All Republicans Except
Noes: None
Abs. / NV: Aanestad, Cogdill, Cox, Harman,
Hollingsworth

Assembly Republican Toxics Votes (9-0) 6/15/10
Ayes; Miller, Blakeslee, Smyth
Noes: None
Abs./ NV: None

Assembly Republican Judiciary Votes (10-0) 6/29/10
Ayes: Tran, Hagman, Knight
Noes: None
Abs. / NV: None

Assembly Republican Appropriations Votes (17-0)
8/12/10
Ayes: Conway, Harkey, Miller, Nielsen, Norby
Noes: None
Abs. /NV: None

the applicable waste discharge requirement and

the reason for failure to submit the report.

a. Provides that the exemption shall apply to
discharges at any time prior to the date that a
discharge monitoring report is required to be
filed or within 30 days after receiving
written notice from a board of the need to
file a discharge monitoring report.

b. Establishes a civil penalty of up to $10,000
for willfully stating as true any material fact
that is known to be false.

3. Provides that the MMP for failure to file a
discharge monitoring report shall be assessed
for each report that is not timely filed (and not
for each 30-day period following the deadline
for submitting the report) if both of the
following conditions apply:

a. The discharger did not, on any occasion,
previously receive a complaint to impose
liability arising from failure to timely file a
discharge monitoring report, a notice of
violation for fatlure to timely file a
discharge monitoring report, or a notice of
the obligation to file a discharge monitoring
report in connection with its waste discharge
requirements.

b. The discharges during the periods covered
do not violate effluent Jimitations contained
in waste discharge requirernents

¢. Provides that this alternative shall only
apply to a discharger who files a discharge
monitoring report within 30 days after
receiving written notice and pay all penalties
assed by the board within 30 days after an
order is issued.

d. Sunsets these provigion on January 1, 2016,

4. Provides that amendments made by this bill
shall apply to vielations for which an

adrministrative civil Liability compliant or a

judicial complaint has not been filed before July

1, 2010, without regard to the date on which the

violations occurred.

5. Makes other technical changes.

Association of California Water Agencies;
California Association of Sanitation Agencies;
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California Chamber of Commerce; California
Special Districts Association; California State
Association of Counties; California Water
Association; City of Camarillo; Crescenta Valley
Water District; El Dorado Irrigation District;
League of California Cities; Pico Water District;
Regional Council of Rural Counties; Walnut Valley
Water District.

None on file.

Arguments In Support of the Bill

1. Existing law provides that a mandatory
minimum penalty of $3,000 must be assessed
against wastewater treatment plants for each
"serious violation," which generally includes
any waste discharge violating specific effluent
limitations or for failure to file a discharge
monitoring report. Many of these violations are
technical or minor, especially concerning failure
to submit a discharge monitoring report, but are
still subject to the mandatory minimum
penalties.

2. As written, the law currently requires a $3,000
penalty to be assessed for each 30 day period
after a missed deadline to submit a discharge
monitoring report. As such, if a facility is
required to submit a report every quarter and
fails to submit any reports for nine months, the
penalties could amount to $53,000, even if there

. were no violations of those wastewater effluent
limitations.

a. The mandatory minimum penalty provisions
were intended to draw prompt attention to
wastewater violations and ensure that
facilities be promptly brought back in
compliance. Unfortunately, these violations
can be assessed at any time, and many such
penalties are allowed to acerue over several
years before they are assessed on violators.
Such actions have catastrophic
consequences for small and rural
communities that are often significantly
chailenged to find the resources to pay the
expensive penalties.

3. This bill provides relief on a one-time basis by
providing that the mandatory minimum
penalties imposes shall only be imposed for
each missing report, not for each missing report
and each 30 day period a report is late, if
specified conditions are met.

4, An incident highlighting the need to establish
limits on the amount of penalties that can accrue
for failure to tile discharge monitoring report is
as follows:

“A small mutual water company with
approximately 246 homes was issued an MMP
complaint for §3.945 million for overdue
reports from January 2004 through June 2007
under an expired NPDES permit even though
the Company had moved its discharge to land

instead of discharging to the lake as
authorized. Although there were arguably
only 40 reports overdue, the MMPs were
applied to 1,314 “violations,” which only
existed because, under the MMP law (Water
Code section 13385.1), an MMP must be
assessed for every month that a single report
is overdue, therefore, compounded every
month until the report is submitted.” -
California Association of Sanitation Agencies
5. This bill will also provide wastewater treatment
plants with more flexibility to upgrade their
facilities.

reuments In Opposition to the Bill

Previous opponents objected to providing relief to
wastewater treatment plants. They have typically
objected to any proposed changes to the mandatory
minimum penalties and argue that the penalties are
high in order to deter treatment plants from
violating effluent limitations. They also have
objected to providing more time for facilities to
come into compliance with those discharge
requirements, regardless of the cost of doing so.

Fiscal Effect '

MINOR STATE COSTS. The State Water
Resources Control Board would incur minor,
insignificant administrative costs resulting from this
bill.

Comments ' . .

Existing Law:

1. The Regional Water Quality Control Boards

prescribe wastewater discharge requirements in

accordance with state and federal water quality
requirements.

Establishes mandatory minimum penalties for

specified wastewater discharge requirements as

follows:

a. $3,000 for each serious violation in which a
Group 11 pollutant exceeds effluent
Himitations by 20% or a Group I pollutant
exceeds effluent limitations by 40%.

b. $3,000 for each violation when a person
does any of the following four or more times
in a six consecutive month period:

i. Violates a waste discharge requirement
effluent limit.

i, Fails to provide a waste discharge report.

iii. Files an incomplete waste discharge
report.

iv. Violates a toxicity effluent limit contained
in a waste discharge requirement that does
not contain pollutant-specific effluent
limits for toxic pollutants.

Provides that failure to file a discharge

monitoring report is subject to the mandatory

minimum penalty of $3,000 for each complete
period of 30 days following the report deadline.

o

(We]
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Pollutants for which MMPs may be Imposed: Fluoride
The following is a list of pollutants for which Magnesium
mandatory minimum penalties can be imposed Sodium
when a wastewater treatment plant exceeds very Potassium
specific effluent limits: Sulfur
Sulfate

Group I Pollutants 40 CFR Section 123.45

Appendix A

Oxygen Demand

Biochemical Oxygen Demand
Chemical Oxygen Demand

Total Oxygen Demands

Total Organic Carbon

Solids

Total Suspended Solids (Residues)
Total Dissolved Solids (Residues)
Nutrients

Inorganic Phosphorus Compounds
Inorganic Nitrogen Compounds
Detergents and Oils

MBAS

NTA

Oil and Grease

Other detergents or algicides
Minerals

Calcium

Chloride

Total Alkalinity
Total Hardness
Other Minerals
Metals
Aluminum
Cobalt

Iron

Vanadium

Group II Pollutants 40 CFR Section 123.45
Appendix A

Metals

Other metals not specifically listed under Group I
Inorganic

Cyanide

Total Residual Chlorine

Organics

All organics are Group II except those specifically
listed under Group 1.

Policy Consultant: John Kennedy/Mark Redmond 8/20/2010

Fiscal Consultant: Chris Holtz 8/20/10
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SENATE THIRD READING
SBE 12B4 (Ducheny)

As Amended August 20, 2010
Majority vote
SENATE_VQTE = :31-0

ENVIRONMENTAL SAFETY 9-0JUDICIARY 10-0

Tran, Brownley,
Hagman, Huffman,
|Jones, Knight, Monning,

|Ayes: [Nava, Miller, Blakeslee,
| |Chesbro, Davis, Feuer,
!
|

|Monning, Ruskin, Smyth

APPROPRILZTIONS 17-6
Ayes: |Fuentes, Conway,

l H
| |Bradford, |
| |Huffman, Coto, Davis, De |
| |Leon, Gatto, Hall, |
| |Barkey, Miller, Nielsen, |
| |Norby, Skinner, Solerio, |
| {Torlakson, Torrico |

SUMMARY : Exempts certain Water Code viclations of waste
discharge reporting requirements from existing mandatory minimum
penalties (MMPs). Extends the time limit under which
dischargers must come into compliance with a permit requirement
from five years to 10 years. Specifically, _this bill

1)Revises current law to allow a Regional Water Quality Control
Board {(RWQCE), after a public hearing, to extend the time
schedule for bringing a waste discharge intc compliance for an
additicnal five years, to a possible total time scheduie cf 10
years if the discharger can demonstrate that additicnal time
is necessary in order to reach compliance with effiuent
limitations.

2)Provides that the failure to file a discharge monitoring
report for a reporting period in which no discharges occur

SB 1284

Pace 2

does not constitute & "seriounsg viclation" that gives rise to
mandatory minimum penalties if the discharger submits a

i statement to the regional board under penalty of
periu stating that in fact no discharges occurred and
stating the reasons for the failure to file.

des that where a discharger has not previously received
ication from the State Water Resources Control Board
(SWRCB) or z RWQCB of an enforcement action imposing MMPs and
where the current violation consists of failures to file
discharge monitoring reports for reporting pericds where
dischargers did not viclate numeric effluent limitations, that
discharger will be subject te a total fines of $£3,000 pe

guired report. Provides that after this one-time fine, a
discharger who subseguently fails to file the rt will
pbe fined in accordance with the cuorrent law. I
provision on January 2014.

4)yProvides that the limitations on MMPs created
would apply to dischargers who currently have
sn as of the effective date

lati

notices of wi

AW provides for the imposition of civil penalties,
including an MMP of §3,000 for each serious waste discharge
violation. The penalties may be issued administratively by the
SWRCE or the RWQCB or through the superior court. This may be
in addition to other penalties and fess.

_FISCRL EFFECT : According to the Senate Appropriations
Committee, because the bill exempts some violations from MMPs,
the bill is likely to reduce future penalty revenues. The
amount of any potential penalty revenue loss is unknown.

COMMENTS  :



1)Need for the bill. According to the sponsor, MMPs are a
deterrent and a punishment for willful viclaters, and should
remain in place for that intended purpcse. However, the
sponscrs feel that the way the statute is currently drafted;
the definition of a "sericus vielation® warranting the
imposition of an MMP is far tco broad and exposes public
agencies who simply failed to file a report indicating nc
discharges to the vast penalties. The sponsor asserts that SB
1284 would provide that certain viclations involving the
failure to file a discharge monitoring report for no

SB 1284
Page 2

discharges or legal discharges should not be subject to those
MMPs .

Z)Mandatory minimum penalties (MMPs) were established in 1998 in
response to concerns over the SWRCE and RWQCE failing to take
enforcement actions against Water Code violaticns. Accerding
to the SWRCB, the California Water Code Section 13385(h)
requires an MMP of $3,000 for each "serious" viclation.

3yMMPs for failure to report. The MMP statute was designed to
address the failure of the SWRCB and the RWQCBs to enforce
reporting reguirements waste for discharge permits. 1In 2003,
the Legislature strengthened the MMP laws by specifically
adding waste discharge reporting failures toc the MMP [AB 1541
{(Montanez), Chapter 609, Statutes of 2003]. The 2003
provisions were added to the stature when it was found that
only 1% of over 4000 reporting vioclations were subject to the
existing penalties.

4)The Pico Water District case. The propecnents of this bill
have cited the penalties assessed against the Pico Water
District for failure tec file 16 separate reports from 2005 to
2008 for discharges from wells intc the San Gabriel River.
The Pico Water District has asserted that because cof changes
in management at the district, as well as changes in their
consulting engineering firm, they were unaware of the need to

red by their d

reports as reg

arge permits

The total fine assessed in 2008 by the Los Angeles RWQCE was
$627,000. The fine resulted from the $3,000 fine being
charged for each reporting period that the required reports
were not submitted over the 3 year period. 1In January of 2009
Pico Water District appealed the fine amount and has reguested
that the entire fine be removed. That appeal is current
pending.

Analysis Prepsred by Bob Fredenburg / E.S. & T.M. / (918)

319-39€5

FR: 0006341
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SENATE THIRD READING
SB 1284 (Ducheny)

As Amended August 20, 2010
Majority vote

SENATE VOTE: 31-0

ENVIRONMENTAL SAFETY 9-0 JUDICIARY 10-0

Ayes:  Nava, Miller, Blakeslee, Chesbro, Ayes: Feuer, Tran, Brownley, Evans,

Davis, Feuer, Monning, Ruskin, Hagman, Huffman, Jones, Knight,
Smyth Monning, Saldana

APPROPRIATIONS 17-0

Ayes: Fuentes, Conway, Bradford,

Huffman, Coto, Davis, De Leon,
Gatto, Hall, Harkey, Miller, Nielsen,

Norby, Skinner, Solorio, Torlakson, e
%TG(}TICO %ﬁm Ly I w[§ 0

M FX"MDT& certain Water Code violations 0}4%&16‘ {h\(‘harmx rfwmr‘r ing re(ilifelneﬁts

from existing mandatory minimum penalties (W=, (Extends the time 11m1t under which
dischargers must come into compliance with a permit requirement from five years to 10 yedrs.
Specifically, this bill:

1)

2)

3)

4)

Revises current law to allow a Regional Water Quality Control Board (RWQCB), after a
public hearing, to extend the time schedule for bringing a waste discharge into compliance
for an additional five years, to a possible total time schedule of 10 years if the discharger can
demonstrate that additional time is necessary in order to reach compliance with effluent
limitations.

Provides that the failure to file a discharge monitoring report for a reporting period in which
no discharges occur does not constitute a “serious violation” that gives rise to mandatory
minimum penalties if the discharger submits a written statement 1o the regional board under
penalty of perjury stating that in fact no discharges occurred and stating the reasons for the
failure to file.

Provides that where a discharger has not previously received notification from the State
Water Resources Control Board (SWRCB) or a RWQCE of an enforcement action imposing
MMPs and where the current violation consists of failures to file discharge monitoring
reports for reporting periods where dischargers did not violate numeric effluent limitations,
that discharger will be subject to a total fines of $3,000 per required report. Provides that
after this one-time fine, a discharger who subsequently fails to file the same report will be
fined in accordance with the current law. Sunsets this provision on January 2014.

Provides that the limitations on MMPs created by this bill would apply to dischargers who
currently have outstanding notices of violation as of the effective date of the act.
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EXISTING LAW provides for the imposition of civil penalties, including an MMP of $3,000 for

each serious waste discharge violation. The penalties may be issued administratively by the
SWRCB or the RWQCB or through the superior court. This may be in addition to other
penalties and fees.

FISCAL EFFECT: According to the Senate Appropriations Committee, because the bill

exempts some violations from MMPs, the bill is likely to reduce future penalty revenues. The
amount of any potential penalty revenue loss is unknown.

COMMENTS:

D

2)

3)

4)

Need for the bill. According to the sponsor, MMPs are a deterrent and a punishment for
willful violators, and should remain in place for that intended purpose. However, the
sponsors feel that the way the statute is currently drafted; the definition of a “serious
violation” warranting the imposition of an MMP is far too broad and exposes public agencies
who simply failed to file a report indicating no discharges to the vast penalties. The sponsor
asserts that SB 1284 would provide that certain violations involving the failure to file a
discharge monitoring report for no discharges or legal discharges should not be subject to
those MMPs.

Mandatory minimum penalties (MMPs) were established in 1999 in response to concerns
over the SWRCR and RWQCR failing to take enforcement actions against Water Code

violations. According to the SWRCB, the California Water Code Section 13385(h) requires
an MMP of $3,000 for each “serious” violation.

MMPs for failure to report. The MMP statute was designed to address the failure of the
SWRCB and the RWQCBs to enforce reporting requirements waste for discharge permits. In
2003, the Legislature strengthened the MMP laws by specifically adding waste discharge
reporting failures to the MMP [AB 1541 (Montanez), Chapter 609, Statutes of 2003]. The
2003 provisions were added to the stature when it was found that only 1% of over 4000
reporting violations were subject to the existing penalties.

The Pico Water District case. The proponents of this bill have cited the penalties assessed
against the Pico Water District for failure to file 16 separate reports from 2005 to 2008 for
discharges from wells into the San Gabriel River. The Pico Water District has asserted that
because of changes in management at the district, as well as changes in their consulting
engineering firm, they were unaware of the need o submit reports as required by their
discharge permits.

The total fine assessed in 2008 by the Los Angeles RWQCE was $627,000. The fine
resulted from the $3,000 fine being charged for each reporting period that the required
reports were not submitted over the 3 year period. In January of 2009 Pico Water District
appealed the fine amount and has requested that the entire fine be removed. That appeal is
current pending.

Analysis Prepared by:  Bob Fredenburg / E.S. & T.M. / (916) 319-3965

FN: 0006341



SENATE RULES COMMITTEE SB 1284
Office of Senate Floor Analyses

1020 N Street, Suite 524

(916) 651-1520 Fax: (916) 327-4478

UNFINISHED BUSINESS
Bill No: SB 1284
Author: Ducheny (D)
Amended: 8/20/10
Vote: 21

SENATE ENV. QUALITY COMMITTEE: 7-0,4/19/10
AYES: Simitian, Runner, Corbett, Hancock, Lowenthal, Pavley, Strickland

SENATE APPROPRIATIONS COMMITTEE: 10-0, 5/27/10

AYES: Kehoe, Alquist, Corbett, Denham, Leno, Price, Walters, Wolk,
Wyland, Yee

NO VOTE RECORDED: Cox

SENATE FLOOR: 31-0, 06/03/10

AYES: Alquist, Ashburn, Calderon, Cedillo, Corbett, Correa, Denham,
Ducheny, Dutton, Florez, Hancock, Huff, Kehoe, Leno, Liu, Lowenthal,
Negrete McLeod, Oropeza, Padilla, Pavley, Price, Romere, Runner,
Simitian, Steinberg, Strickland, Walters, Wolk, Wright, Wyland, Yee

NO VOTE RECORDED: Aanestad, Cogdill, Cox, DeSaulnier, Harman,
Hollingsworth, Wiggins, Vacancy, Vacancy

ASSEMBLY FLOOR: Not available

SUBJECT: Water quality: mandatory minimum civil penalties

SOURCE:  Association of California Water Agencies
Regional Council for Rural Counties

DIGEST: This bill exempts certain Water Code violations of waste
discharge reporting requirements from existing mandatory minimum

CONTINUED
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penalties. This bill also extends the time limit under which dischargers must
come into compliance with a permit requirement from five years to 10 years.

Assembly Amendments change the sunset date from January 1, 2016 to

January 2014 and make minor technical changes.

ANALYSIS:

Existing law, under the Porter-Cologne Water Quality Control Act:

1.

(s

Provides that any person who violates prescribed provisions of the Clean
Water Act or the Porter-Cologne Water Quality Control Act is subject to
civil liability, and sets requirements for determining the amount of any
liability.

Requires a mandatory minimum penalty (MMP) of $3,000 to be
assessed for each serious violation, under certain circumstances.

JA tharis ac t s

& u LAL\JL ¥

regional water quality control board (RWQCB), in lieu of assessing all
or a portion of the MMP, to require a publicly-owned treatment works
(POTW) serving a small community to spend an equivalent amount
towards the completion of a compliance project proposed by the POTW
if the POTW or SWRCB makes certain findings (e.g., compliance
project is designed to correct the violations within five years,
compliance project is consistent with SWRCB enforcement policy,
POTW has prepared a financing plan to complete the compliance
project).

1 X + |9, QWD DY ~a
tate Water Resources Control Board (SWRCB) or a

C/D

Provides that for purposes of #3, a “POTW serving a small community”
serves a population of 10,000 or fewer or a rural county, with a financial
hardship as determined by the SWRCB after considering such factors as
median income of the residents, rate of unemployment, or low
population density.

Provides an exception to the imposition of MMPs for a violation of an
effluent limitation if the waste discharge complies with a certain time
schedule order and other requirements are met. For the purposes of the
exception, a time schedule cannot exceed five years, except under
certain conditions.

CONTINUED
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Mandatory minimum penalties. MMPs were established in 1999 in response
to concerns over the SWRCB and RWQCB failing to take enforcement
actions against Water Code violations. According to the SWRCB, the
California Water Code Section 13385(h) requires an MMP of $3,000 for
each "serious" violation.

The Water Boards are also required by California Water Code §13385(i) to
assess MMPs of $3,000 for multiple chronic violations. This penalty applies
when the discharger does any of the following four or more times in any
period of six-consecutive months: (1) Violates effluent limitations, (2) Fails
to file a report of waste discharge or file and incomplete report, or (3)
Violates a toxicity effluent limitation where the waste discharge requirement
does not contain pollutant-specific effluent limitations for toxic pollutants.

This bill

1. Revises current law to allow a regional board, after a public hearing, to
extend the time schedule for bringing a waste discharge into compliance
for an additional five years, to a possible total time schedule of ten years
if the discharger can demonstrate that additional time is necessary in
order to reach compliance with effluent limitations.

2. Provides that the failure to file a discharge monitoring report for a
reporting period in which no discharges occur does not constitute a
“serious violation” that gives rise to mandatory minimum penalties if the
discharger submits a written statement to the appropriate regional board
under penalty of perjury stating that in fact no discharges occurred and
stating the reasons for the failure to file. This bill states that regardless
of whether mandatory minimum penalties apply to the failure to file a
discharge monitoring report for a reporting period in which no
discharges occur, the failure to file such a report may be subject to
discretionary penalties.

3. Provides, on a one-time basis only, that where a discharger has not
previously received notification from the state or regional board of an
enforcement action imposing mandatory minimum penalties and where
the current violation consists of failures to file discharge monitoring
reports for reporting periods where dischargers did not violate numeric
effluent limitations, that discharger will be subject to a total fines of
$3,000 per required report. After this one-time fine, a discharger who

CONTINUED
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subsequently fails to file such a report will be fined in accordance to
current law. The bill states that regardless of whether the failure to file
such reports is subject to the one-time relief provided, the failure to file
the required report(s) may be subject to discretionary penalties.

4. Provides that the amendments made to that section applies to violations
for which an administrative civil liability complaint or a judicial
complaint has not been filed before July 1, 2010 without regard to the
date on which the violations occurred..

5. Sunsets January 1, 2014,

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: No

According to the Senate Appropriations Committee analysis, because the bill
exempts some violations from mandatory minimum penalties, the bill is
likely to reduce future penalty revenues. The amount of any potential
penalty revenue loss is unknown.

SUPPORT: (Verified 8/25/10)

Association of California Water Agencies (co-source)
Regional Council of Rural Counties (co-source)
California Association of Sanitation Agencies
California Chamber of Commerce

California Special Districts Association
California State Association of Counties
California Water Association

City of Camarillo

Crescenta Valley Water District

El Dorado Irrigation District

Inland Empire Utilities Agency

Lake Berryessa Resort Improvement District
League of Cities

Napa Berryessa Resort Improvement District
Napa County

Pico Water District

ARGUMENTS IN SUPPORT: According to the sponsor, MMPs are a
deterrent and a punishment for willful violators, and should remain in place
for that intended purpose. However, the sponsors feel that the way the

CONTINUED
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statute is currently drafted; the definition of a “serious violation” warranting
the imposition of an MMP is far too broad and exposes public agencies who
simply failed to file a report indicating no discharges to the vast penalties.
The sponsor asserts that this bill provides that certain violations involving
the failure to file a discharge monitoring report for no discharges or
discharges that do not reach regulated level are not subject to those MMPs.

According to the Association of California Water Agencies (ACWA), there
are several public agency members with permits requiring reporting which
believe that they have received excessive, disproportionate fines for a simple
failure to file the report. ACWA sites an example of one small water agency
fine that is in excess of $600,000.

TSM:do 8/25/10 Senate Floor Analyses
SUPPORT/OPPOSITION: SEE ABOVE

whEh% END wkER%



SENATE RULES COMMITTEE SB 1284
Office of Senate Floor Analyses

1020 N Street, Suite 524

(916) 651-1520 Fax: (916) 327-4478

UNFINISHED BUSINESS

Bill No: SB 1284
Author: Ducheny (D)
Amended: 8/20/10
Vote: 21

SENATE ENV. QUALITY COMMITTEE: 7-0,4/19/10
AYES: Simitian, Runner, Corbett, Hancock, Lowenthal, Pavley, Strickland

SENATE APPROPRIATIONS COMMITTEE: 10-0, 5/27/10

AYES: Kehoe, Alquist, Corbett, Denham, Leno, Price, Walters, Wolk,
o Wyland, Yee
) NO VOTE RECORDED: Cox

SENATE FLOOR: 31-0, 06/03/10

AYES: Alquist, Ashburn, Calderon, Cedillo, Corbett, Correa, Denham,
Ducheny, Dutton, Florez, Hancock, Huff, Kehoe, Leno, Liu, Lowenthal,
Negrete McLeod, Oropeza, Padilla, Pavley, Price, Romero, Runner,
Simitian, Steinberg, Strickland, Walters, Wolk, Wright, Wyland, Yee

NO VOTE RECORDED: Aanestad, Cogdill, Cox, DeSaulnier, Harman,
Hollingsworth, Wiggins, Vacancy, Vacancy

ASSEMBLY FLOOR: 77-0, 8/25/10 - See last page for vote

SUBJECT: Water quality: mandatory minimum civil penalties

SOURCE:  Association of California Water Agencies
Regional Council for Rural Counties

DIGEST: This bill exempts certain Water Code violations of waste
discharge reporting requirements from existing mandatory minimum

CONTINUED
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penalties. This bill also extends the time limit under which dischargers must
come into compliance with a permit requirement from five years to 10 years.

Assembly Amendments change the sunset date from January 1, 2016 to
January 2014 and make minor technical changes.

ANALYSIS:
Existing law, under the Porter-Cologne Water Quality Control Act:

1. Provides that any person who violates prescribed provisions of the Clean
Water Act or the Porter-Cologne Water Quality Control Act is subject to
civil liability, and sets requirements for determining the amount of any

liability.

2. Requires a mandatory minimum penalty (MMP) of $3,000 to be
assessed for each serious violation, under certain circumstances.

3. Authorizes the State Water Resources Control Board (SWRCB) or a
regional water quality control board (RWQCB), in lieu of assessing all
or a portion of the MMP, to require a publicly-owned treatment works
(POTW) serving a small community to spend an equivalent amount
towards the completion of a compliance project proposed by the POTW
if the POTW or SWRCB makes certain findings (e.g., compliance
project is designed to correct the violations within five years,
compliance project is consistent with SWRCB enforcement policy,
POTW has prepared a financing plan to complete the compliance
project).

4. Provides that for purposes of #3, a “POTW serving a small community”
serves a population of 10,000 or fewer or a rural county, with a financial
hardship as determined by the SWRCB after considering such factors as
median income of the residents, rate of unemployment, or low
population density.

5. Provides an exception to the imposition of MMPs for a violation of an
effluent limitation if the waste discharge complies with a certain time
schedule order and other requirements are met. For the purposes of the
exception, a time schedule cannot exceed five years, except under
certain conditions.

CONTINUED
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Mandatory minimum penalties. MMPs were established in 1999 in response
to concerns over the SWRCB and RWQCB failing to take enforcement
actions against Water Code violations. According to the SWRCB, the
California Water Code Section 13385(h) requires an MMP of $3,000 for
each "serious" violation.

The Water Boards are also required by California Water Code §13385(i) to
assess MMPs of $3,000 for multiple chronic violations. This penalty applies
when the discharger does any of the following four or more times in any
period of six-consecutive months: (1) Violates effluent limitations, (2) Fails
to file a report of waste discharge or file and incomplete report, or (3)
Violates a toxicity effluent limitation where the waste discharge requirement
does not contain pollutant-specific effluent limitations for toxic pollutants.

This bill

1. Revises current [aw to allow a regional board, after a public hearing, to
extend the time schedule for bringing a waste discharge into compliance
for an additional five years, to a possible total time schedule of ten years
if the discharger can demonstrate that additional time is necessary in
order to reach compliance with effluent limitations.

2. Provides that the failure to file a discharge monitoring report for a
reporting period in which no discharges occur does not constitute a
“serious violation” that gives rise to mandatory minimum penalties if the
discharger submits a written statement to the appropriate regional board
under penalty of perjury stating that in fact no discharges occurred and
stating the reasons for the failure to file. This bill states that regardless
of whether mandatory minimum penalties apply to the failure to file a
discharge monitoring report for a reporting period in which no
discharges occur, the failure to file such a report may be subject to
discretionary penalties.

3. Provides, on a one-time basis only, that where a discharger has not
previously received notification from the state or regional board of an
enforcement action imposing mandatory minimum penalties and where
the current violation consists of failures to file discharge monitoring
reports for reporting periods where dischargers did not violate numeric
effluent limitations, that discharger will be subject to a total fines of
$3,000 per required report. After this one-time fine, a discharger who

CONTINUED
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subsequently fails to file such a report will be fined in accordance to
current law. The bill states that regardless of whether the failure to file
such reports is subject to the one-time relief provided, the failure to file
the required report(s) may be subject to discretionary penalties.

4. Provides that the amendments made to that section applies to violations
for which an administrative civil liability complaint or a judicial
complaint has not been filed before July 1, 2010 without regard to the
date on which the violations occurred..

5. Sunsets January 1, 2014.

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: No

According to the Senate Appropriations Committee analysis, because the bill
exempts some violations from mandatory minimum penalties, the bill is
likely to reduce future penalty revenues. The amount of any potential
penalty revenue loss is unknown.

SUPPORT: (Verified 8/25/10)

Association of California Water Agencies (co-source)
Regional Council of Rural Counties (co-source)
California Association of Sanitation Agencies
California Chamber of Commerce

California Special Districts Association
California State Association of Counties
California Water Association

City of Camarillo

Crescenta Valley Water District

El Dorado Irrigation District

Inland Empire Utilities Agency

Lake Berryessa Resort Improvement District
League of Cities

Napa Berryessa Resort Improvement District
Napa County

Pico Water District

ARGUMENTS IN SUPPORT: According to the sponsor, MMPs are a
deterrent and a punishment for willful violators, and should remain in place
for that intended purpose. However, the sponsors feel that the way the

CONTINUED
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statute is currently drafted; the definition of a “serious violation” warranting
- the imposition of an MMP is far too broad and exposes public agencies who
simply failed to file a report indicating no discharges to the vast penalties.
The sponsor asserts that this bill provides that certain violations involving
the failure to file a discharge monitoring report for no discharges or
discharges that do not reach regulated level are not subject to those MMPs.

According to the Association of California Water Agencies (ACWA), there
are several public agency members with permits requiring reporting which
believe that they have received excessive, disproportionate fines for a simple
failure to file the report. ACWA sites an example of one small water agency
fine that is in excess of $600,000.

ASSEMBLY FLOOR:

AYES: Adams, Ammiano, Anderson, Arambula, Bass, Beall, Bill Berryhilli,
Tom Berryhill, Block, Blumenfield, Bradford, Brownley, Buchanan,
Caballero, Charles Calderon, Carter, Chesbro, Conway, Cook, Coto,
Davis, De La Torre, De Leon, DeVore, Eng, Evans, Feuer, Fletcher,
Fong, Fuller, Furutani, Gaines, Galgiani, Garrick, Gatto, Gilmore,
Hagman, Hall, Harkey, Hayashi, Hernandez, Hill, Huber, Huffman,
Jeffries, Jones, Knight, Lieu, Logue, Bonnie Lowenthal, Ma, Mendoza,
Miller, Monning, Nava, Nestande, Niello, Nielsen, Norby, V. Manuel
Perez, Portantino, Ruskin, Salas, Saldana, Silva, Skinner, Smyth, Solorio,
Audra Strickland, Swanson, Torlakson, Torres, Torrice, Tran, Villines,
Yamada, John A. Perez

NO VOTE RECORDED: Fuentes, Vacancy, Vacancy

TSM:do 8/26/10 Senate Floor Analyses
SUPPORT/OPPOSITION: SEE ABOVE

ok kK END %k k



File Item #42
SB 1284 (Ducheny)
Support

Senate Floor: 31-0 (6/3/10)

(AYE: All Republicans, except; ABS: Aanestad, Cogdill, Cox, Harman,
Hollingsworth)

Assembly Floor: Vote Not Available (//)

(AYE:; NO:; ABS:)

Vote requlrement. 21

Version Date: 08/20/2010

Quick Summary

Assembly amendments adjusted the penalty provisions, allowed for waste
- dischargers to work in good faith on improving their processes on
effluence management after a violation among other technical and
clarifying changes.

Provides that certain violations involving the failure to file a discharge ‘
monitoring report is not a serious waste discharge violation if the discharger
submits a specified statement to the State Water Resources Control Board
(water board) or the regicnal water board. Requires until January 1, 2014, with
respect to certam violations involving the failure to file a discharge monltormg
report, the mandatory minimum penalty of $3,000 to be assessed only for each
required report that is not timely filed, and not for each 30-day period following

the deadline for submitting the report.

Impact on Jobs: This bill will limit the onerous and often devastating financial
damages that small, rural communities face when they unknowingly face
penalties for incidental waste discharge into a local water source.

Fiscal Effect

MINOR STATE COSTS

This measure is estimated to impose minor and absorbable costs on the State
Water Resources Control Board.

Fiscal Consultant: Rocel Bettencourt

Analysis
Arguments in Support:

The author argues that this bill will conform statute with the intended purpose
of AB 1541, specifically that MMPs be assessed on “polluters that hide
violations of the Clean Water Act from state authorities” (see Related
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Legislation). MMP’s were enacted into law and remain in place today as
penalties for “serious” or “repeat” violations of end of pipe discharge limits.
However, as currently written, the definition of “serious violation” warranting
the imposition of an MMP is too broad and is severely punishing city and other
wastewater facilities for non-serious violations. In a number of cases, cities
that operate wastewater facilities and have simple paperwork violations (for
non-discharge notifications) are seeing fines in the range of $200,000 to as
high as $600,000. At a time when local agencies are working on shoe-string
budgets, this kind of fine can fiscally devastate a local agency.

Allowing for more flexibility when assessing penalties for certain reporting
violations is an appropriate step to keep mistakes or omissions in paperwork
processing from being considered on the same level as actual water quality
violations, which should rightfully take precedence in water quality protection.
These penalties can accrue rather quickly and compound costs for these
districts if not caught or discovered immediately.

Arguments in Opposition:

Opponents to this bill believe that the exemptions from MMP's for failing to file
the proper discharge monitoring reports will impact the regional water boards'
ability to protect water quality and will enable disregard for water safety. They
are also opposed to increasing the schedule for compiiance and suggest that
each compliance period should be based upon a threat to water quality.

Other Issues:

Several bills were introduced in 2009 that addressed various issues .
surrounding the MMP provisions of the Water Code, but primarily focused on
timing issues to limit imposition of such penalties. None of these bills
addressed the issue by seeking exemptions from penalties for the above
described failures to report.

The appeals process at the Water Beoard may determine whether there is an
actual violation, but they can not waive mandatory minimum penalties if there
1s a violation, even if it 1s a technical violation. Further, there is a large backlog
at the Water Board, not allowing them to properly address all of their
violations, often stranded for several years.

Digest
Requires a time schedule of 10 years to make specified upgrades. Allows

regional water board to extend the time schedule for an additional period not
exceeding five years in length, if the discharger demonstrates that the
additional time is necessary to comply with the effluent limitation.

Exempts "serious violations" which occurred previous to January 1, 2004 with
specified disclosures submitted to the Water Board, as specified.
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Outlines provisions for declaring a failure to file a waste discharge monitoring
report in which the stated reasons do not meet the standard of a "serious
violation." Allows for a public prosecutor to bring civil action against any
discharger who willfully falsifies a report.

Requires MMP to be assessed for each report, not for every 30 days that the
report goes unsubmitted under certain circumstances, with specified
provisions.

Sunsets certain provisions on January 1, 2014.

States that this bill will only apply to those violations for which an
administrative civil liability complaint or a judicial complaint has not been filed
before July 1, 2010, without regard to the date on which the violations
occurred.

Background

Existing Law

The Regional Water Quality Control Boards prescribe wastewater discharge
requirements in accordance with state and federal water quality requirements.
The established mandatory minimum penalties for specified wastewater

Hi‘:r‘ha?‘gp rpq1u1rements

a. $3,000 for each serious violation in which a Group II pollutant exceeds
effluent limitations by 20% or a Group I pollutant exceeds effluent limitations
by 40%. _

b. $3,000 for each violation when a person does any of the following four or
more times in a six consecutive month period:

i. Vicolates effluent limit.

i1. Fails to provide a waste discharge report.

ii1. Files incomplete waste discharge report.

1v. Violates a toxicity effluent limit contained in a waste dlscharge requirement

that does not contain pollutant-specific effluent limits for toxic pollutants.

Instead of assessing mandatory minimum penalties, in the case of a publicly
owned treatment works facility serving a small community, the state or
regional board may instead require it to spend an equivalent amount towards
the completion of a compliance project designed to correct the violations within
five years.

This section of law defines a “publicly owned treatment works serving a small
community” as serving a population of 10,000 persons or fewer or a rural
county with a financial hardship determined by the state board. Further,
current law allows the state or regional board to direct a portion of the penalty
to be expended on a supplemental environmental project. If the penalty exceeds
$15,000, the amount that may be spent on a supplemental environmental
project may not exceed $15,000 plus 50% of the penalty amount that exceeds
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$15,000.

Compliance Schedules

Allowing up to 10 years of protection from MMPs pursuant to an enforcement
order would be consistent with the SWRCB’s compliance schedule policy,
endorsed by USEPA, which allows compliance schedules of up to 10 years in
permits at the regional water boards’ discretion.

Related Legislation

AB 914 (Logue, 2009-Enrolled) requires the financing plan, with respect to
wastewater discharge violations at publicly owned treatment works, to include
the completion of the compliance project within 5 years. Allows State Water
Resource Control Board to consider ratepayers' ability to pay penalties when
other financial indicators do not adequately represent the range of economic
circumstances of the community. This bill passed off the Assembly Floor: 77-0
(AYE: All Republicans) and off the Senate Floor 40-0 (AYE: All

Republicans). The Governor subsequently vetoed the bill.

AB 24 (Gilmore, 2009) contains provisions allowing for larger communities to
qualify for the allocation of penalty funds to make corrective actions at small
community publicly owned treatment works (POTW). This bill was held in

committee in favor of AR G14.
AB 1541 (Montanez, Chapter 609, Statutes of 2003) classified failure to
submit certain reports regarding waste discharges as a “serious” violation,
thereby subjecting those “offenders” to a $3,000 mandatory minimum penalty
for every 30-day period the report is delinquent. The bill passed off the
Assembly Floor: 42-31 (NO: All Republicans)

AB 285 (Wayne, Chapter 498, Statutes of 2001) implemented a reporting
system for sewage system operators so the state can keep track of sewage
system overflows. This bill passed out of the Assembly 77-2 AYE: All
Republicans, except; ABS: Runner). This bill passed out of the Senate 33-2
(AYE: All Republicans, except; ABS: Haynes, McClintock).

Support & Opposition Received

Support: Association of California Water Agencies {(co-sponsor)
Regional Council of Rural Counties (co-sponsor)
California Association of Sanitation Agencies
California Chamber of Commerce

California Special Districts Association
California State Association of Counties
California Water Association

City of Camarillo

Crescenta Valley Water District

El Dorado Irrigation District
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Inland Empire Utilities Agency

Lake Berryessa Resort Improvement District
League of California Cities

Napa Berryessa Resort Improvement District
Napa County Board of Supervisors

Pico Water District

Opposition: Clean Water Action (unless amended)
Sierra Club California (unless amended)

Senate Republican Policy Office/ Lance Christensen
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Vision for the Future

Association of California
Water Agencies

August 30, 2010

The Honorable Arnold Schwarzenegger
Governor

California State Senate

State Capitol

Sacramento, CA 95814

RE: Senate Bill No. 1284 Request for Signature

Dear Governor Schwarzenegger:

The Association of California Water Agencies (ACWA), is pleased to co-sponsor along with the Regional
Council of Rural Counties and the California Chamber of Commerce SB 1284 (Ducheny), relating to water
quality related mandatory minimum penalties.

Current law gives the State Water Resources Control Board (SWRCB) and the California Regional Water
Quality Control Boards (Regional Board) the authority to prescribe waste discharge requirements in
accordance with the federal Clean Water Act and the Porter-Cologne Water Quality Control Act. The Porter-
Cologne Act, with certain exceptions, imposes a mandatory minimum penalty of $3,000 for each “serious
waste discharge violation.” Civil liability may be imposed administratively by the SWRCB or a regional
board or those boards may request the Attorney General to petition the superior court to impose the lLiability.

MMPs are a deterrent and a punishment for willful violators, and should remain in place for that intended
purpose. However, the way the statute is currently drafted the definition of a “serious violation” warranting
the imposition of an MMP is far too broad and exposes public agencies who simply failed to file a report
indicating no discharges to the vast penalties.

Section 13385.1(a)(3) of the bill provides that a violation involving the failure to file a discharge monitoring
report for no discharges does not constitute a “serious violation” that gives rise to mandatory minimum
penalties if the discharger submits a written statement to the appropriate regional water quality control board
or state board under the penalty of perjury stating that no discharges occurred and giving reason for the
failure of the discharger to file a required report. This amendment is intended to conform the statute to
changes the State Water Resources Control Board has recently approved in its Water Quality Enforcement
Policy. This section is also amended to state that regardless of whether mandatory minimum penalties apply
to the failure to file a discharge monitoring report for a reporting period in which no discharges occur, the
failure to file such a report may be subject to discretionary penalties.

In addition, in Section 13385.1(b), SB 1284 would add provisions to law that would allow for, on a one-time
basts only, where a discharger has not previously received notification from the state or regional board of an
enforcement action imposing mandatory minimum penalties and where the current violation consists of
failures to file discharge monitoring reports for reporting periods where discharges did not violate numeric
etfluent limitations, that discharger will be subject to a total fine of $3,000 per required report.
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For any reporting violations occurring after this one-time fine, a discharger who subsequently fails to file
such a report will be fined in accordance with Section 13385(h). This section is also amended to state that
regardless of whether the failure to file such reports is subject to the one-time relief provided, the failure to
file the required report(s) may be subject to discretionary penalties.

Several of our respective public agency members operating under NPDES general permits requiring
discharge monitoring reports have reported that they have received excessive, disproportionate fines for a
simple failure to file the required report, either in instances where no discharges occurred, or where relatively
minimal discharges occurred and those discharges did not violate any numeric effluent limitations. One
small water agency’s fine is in excess of $600,000. While certain violations are appropriately viewed as
serious, this case was merely a paperwork issue, and this bill would help prevent instances such as this,
where significant mandatory penalties are imposed where no environmental harm has resulted, from further
occurrence.

Further, the Legislature has recognized that it is unfair to penalize an agency that needs time to make capital
improvements or operational changes before it can come into compliance. Existing law limits the relief that
can be granted to a single 5 year period. Now, 10 years after passage of the original MMP law, this 5 year
maximum timeframe presents issues. The first is that the SWRCB and United States Environmental
Protection Agency (USEPA) have subsequently recognized that up to 10 years may be needed for
compiiance with increasingly stringent discharge requirements. The SWRCB’s compliance schedule policy,
endorsed by USEPA, allows compliance schedules of up to 10 years in permits at the regional water boards’
discretion. In addition, due to a quirk of timing with the California Toxics Rule (CTR), some agencies have
been allowed a total of 10 years to meet CTR requirements without mncurring MMPs (5 years in the permit
and 5 years in a compliance order) while others will get a shortened time to implement the same
improvements because their permits were not issued until less than 5 years of in-permit compliance schedule
authority remained. This proposal would revise statute to reflect the current State policy allowing up to 10
years if the discharger can demonstrate that additional time is necessary in order for them to reach
compliance with effluent limitations.

Lastly, a provision is added as new subdivision (e) to Water Code Section 13385.1 to provide that the
amendments made to that section would apply to dischargers who currently have outstanding notices of
violation as of the effective date of the act.

SB 1284 has been a result of a collaborative effort on the part of stakeholders, the Legislature, and others.
For the above noted reasons, we are pleased to sponsor this bill and respectfully request your signature
when it reaches your desk.
Sincerely, W

W ) W

Ronald L. Davis Kathy Mannion Valerie Nera
Association of California Water Agencies Regional Council of Rural Counties ~ California Chamber of Commerce

cc: The Honorable Denise Ducheny
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SUMMARY

This bill would make several revisions to the Mandatory Minimum Penalties (MMPs) statute.
The bill would exempt dischargers from MMPs for failing to file a discharge monitoring report, if
the dischargers file a written statement that no discharges to surface water occurred and the
reasons they failed to file a report. The bill would also limit MMPs to a single $3,000 penalty for
each failure to timely file a discharge monitoring report in situations where: 1) the discharger
had not previously received a complaint to impose penalties for failing to file a report from the
State Water Resources Control Board (State Water Board) or a Regional Water Quality Control
Board (Regions Water Board) (collectively referred to as the “Water Boards”), 2) the discharges
to surface waters did not violate effluent limits, and (3) certain other conditions are met. The
above mentioned provisions of the bill would apply to viclations for which an administrative civil
liability complaint or a judicial complaint has not been filed before July 1, 2010, regardless of
when the actual viclations occurred, and the provisions would sunset on January 1, 2014,
Finally, this bill would allow a Regional Water Board, after holding a public hearing, to extend
the time schedule imposed in a cease and desist order or a time schedule order for an
additional five years, to come into compliance with effluent limitations.

Departments That May Be Affected

State Water Board and Regional Water Boards
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RECOMMENDATION AND SUPPORTING ARGUMENTS

SIGN. The State Water Board recommends that the Governor sign this bill. This bill improves
the MMP statute by developing a more equitable manner of imposing MMPs on dischargers while
upholding the intent of the statute. Specifically, the bill exempts dischargers from MMPs for
failing to file a discharge monitoring report if the discharger submits a written statement to the
appropriate Water Board indicating that there were no discharges to surface waters during the
designated monitoring period and explaining the reasons they failed to file the report. This is
consistent with the State Water Board Water Quality Enforcement Policy adopted in November
2009. Additionally, the bill makes the assessment of MMPs proportional to the violation by
limiting MMP exposure to $3,000 for a single missing report in very specific situations. These
provisions of the bill make the MMP statute more equitable, while continuing to provide an
incentive for dischargers to submit monitoring reports, and continuing to appropriately place the
burden on the dischargers to submit discharge monitoring reports by retaining MMPs for failing to
file a report.

Under the current MMP statute, a facility that fails to file a discharge monitoring report in a
situation where there is no discharge to surface waters, must be assessed a MMP of $3,000, for
each complete period of 30 days following the deadline for submitting a report. Therefore, if a
facility fails to file a single report over several 30 day periods after the due date, that facility could
receive hundreds of thousands of dollars in MMPs in a situation where there is no discharge to
surface waters, but simply a failure to file a single report stating no discharges occurred during
the designated monitoring period. Additionally, under the current MMP statute, a facility that fails
to file a discharge monitoring report in a situation where there is a discharge to surface waters,
but that discharge does not violate effluent limitations, must be assessed a MMP of $3,000 for
each period of 30 days that the report is late. In other words, a facility that fails to file a single
monitoring report over several 30 day periods after the due date, could receive hundreds of
thousands of dollars in MMPs in a situation where a discharge occurred to surface waters that
does not violate effluent limitations, but the facility simply failed to file a single report by the

required deadline.

This bill continues to uphold the Legislative intent of the MMP statute, to ensure better reporting
by dischargers who might otherwise avoid penalties for violations of their permits, by failing to
submit monitoring reports that could disclose permit violations. The bill, however, provides
exemptions that make the MMP statute mare equitable in its approach to imposing MMPs for a
discharger that fails to submit a discharge monitoring report.

The bill would apply somewhat retroactively to violations for which the Board has not filed an
administrative civil liability (ACL) complaint or a judicial complaint enforcement action prior to July
1, 2010, regardiess of when the actual violations occurred. These provisions would sunset on
January 1, 2014,

PURPOSE OF THE BILL

According to the author’s office, the purpose of this bill is to avoid unwarranted assessments of
MMPs on local agencies that fail to file a report indicating no discharge occurred during a given
monitoring period, or for a discharge that did not exceed effluent limitations contained in waste
discharge requirements. The author argues that this bill would clarify the Legislative intent of
Chapter 609, Statutes of 2003 (AB 1541 (Montanez)), that MMPs should be assessed on
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“polluters that hide violations of the Clean Water Act from state authorities,” but not assessed as
a means of punishing local agencies that fail to file a report for no discharge.

ANALYSIS

Existing law mandates the imposition of MMPs for specific violations of federal Clean Water
Act permits, which are issued by the Water Boards. MMPs may be imposed administratively
by the Water Boards or upon petition to the superior court by the Attorney General and at the
request of the Water Boards. The law requires the issuance of MMPs in the amount of
$3,000 per violation for serious violations or for repeated violations (i.e. when four or more
violations occur in a period of 180 consecutive days). A serious violation is defined as a
violation that is at least 40 percent over the limit of a conventional pollutant and 20 percent
over the limit of a toxic pollutant. Under current law, MMPs are assessed for failure to file a
discharge monitoring report for each complete period of thirty days following the deadline for
submitting that report to the Regional Water Board. Once monitoring and reporting for the
requisite period is missed, the discharger cannot go back and recreate monitoring data to
satisfy its reporting obligation. Because of this fact, MMPs for missing reports continue to be
assessed and reassessed for each thirty day period following the deadline for submission
until an ACL complaint for MMPs is issued by a Regional Water Board. In the past, the
Regional Water Boards have had a backlog of MMP cases, and it has often taken several
years for the Regional Water Board to assess an ACL compilaint, resulting in the
accumulation of significant penalties amounts for a single missing report. The law allows for
the imposition of higher penalties for such violations, up to $10,000 per day, but requires the
MMP assessment of $3,000 per violation for the serious and repeated violations. There is no

statute of limitations for administratively imposing the MMPs.

Existing law exempts MMPs from being assessed for violations if a Regional Water Board
adopts either a cease and desist order or a time schedule order to bring the waste discharge
into compliance with effluent limitations. Under existing law a time schedule for bringing the
discharge into compliance with effluent limitations may not exceed five years in length,
except during an upgrade to required secondary treatment standards for Publicly Owned
Treatment Works (POTWSs) in Orange County under Water Code section 13385(j)(3)(C),
when the time schedule may not exceed ten years in length.

This bill would make several revisions to the MMP statute. This bill would exempt
dischargers from MMPs for failing to file a discharge monitoring report if the discharger
submits a written statement to the State Water Board or Regional Water Board stating that
no discharges to waters of the United States during the relevant monitoring period and the
reasons they failed to file the report. The bill specifies that a discharger will be subject to civil
penalties of up to $10,000 for willfully making a false statement.

This bill also would limit the amount of MMPs for failing to file a discharge monitoring report
to one $3,000 MMP for each missing report if the following conditions are met: 1) the
discharger discharges to surface water, but does not violate effluent limitations in waste
discharge requirements that include numeric effluent limitations; and 2) the discharger did not
on any occasion previously receive, from the State Water Board or a Regional Water Board a
complaint, notice of violation, or notice of the obligation to file a discharge monitoring report
under Water Code sections 13383 and 13385. Additionally, the discharger is required to:

1) file a monitoring report that had not previously been timely filed within 30 days after the
discharger receives written notice; and 2) pay all penalties assessed by the State Water



Enrolled Bill Report Page 4 B" Number: SB 1284
Auutor: Ducheny

Board or a Regional Water Board within 30 days after the discharger receives an order to
pay the penalties. This provision of the bill sunsets on January 1, 2014.

Further this bill allows Regional Water Boards to extend the time schedule imposed in a
cease and desist order or a time schedule order for up to an additional five years. The bill
requires the Regional Water Board to hold a public hearing before extending the time
schedule order, and the discharger to show that it is making diligent progress toward bringing
the waste discharge into compliance. The bill allows the time schedule for a POTW located
in Orange County to be extended 10 years, without a public hearing.

Finally, this bill provides that provisions of the bill apply to violations for which an ACL
complaint or a judicial complaint has not been filed before July 1, 2010, without regard to the
date of the violations.

Comments

The State Water Board recommends that the Governor SIGN this bill. This bill improves the
MMP statute by developing a more equitable manner of imposing MMPs on dischargers
while upholding the intent of the statute. Specifically, the bill exempts a discharger from
MMPs for failing to file a discharge monitoring report, if the discharger submits a written
statement to the appropriate Water Board indicating that there were no discharges to surface
waters during the designated monitoring period and explaining the reasons they failed to file
the report. Additionally, the bill makes the assessment of MMPs proportional to the violation
by limiting MMP exposure to $3,000 for a single missing report in very specific situations.
The provisions of the bill make the MMP statute mere equitable, while continuing to provide

an incentive for dischargers to submit monitoring reports, and continuing to appropriately
place the burden on the dischargers to submit discharge monitoring reports by retaining

MMPs for failing to file a report.

Exemption for Failure to File a Monitoring Report Where There Are No Discharges to
Surface Waters. This bill creates a new exemption to MMPs for failing to file a discharge
monitoring report, if no discharge to surface waters occurs. Under such circumstances,
however, the bill requires an authorized representative of the discharger to submit a written
statement to the State Water Board or a Regional Water Board that there were no discharges
to the waters of the United States during the relevant monitoring period. The bill specifies that
a discharger will be subject to civil penalties of up to $10,000 for willfully making a false
statement.

Under the current MMP statute, a facility that fails to file a discharge monitoring report in a
situation where there is no discharge to surface waters, must be assessed MMPs at $1 ,000,
for each complete period of 30 days, following the deadline for submitting a report.
Therefore, if a facility fails to file a single report for several 30 day periods, that facility could
be fined hundreds of thousands of dollars in MMPs in a situation where there is no discharge
to surface waters, but simply a failure to file a single report over the course of several 30 day
periods.

The State Water Board supports this provision of the bill because it improves the MMP

statute by developing a more equitable manner of imposing MMPs on dischargers that fail to
file a discharge monitoring report in instances where there is no discharge. This provision of
the bill is consistent with the State Water Board Water Quality Enforcement Policy adopted in
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November 2009, and approved by Office of Administrative Law in May 2010.

Limit to $3,000 the amount of MMPs that can accrue against a discharger for a single
missing report under certain conditions. The State Water Board recognizes the need to
improve the MMP statute, and therefore the Board supports the bill's provision to assist
dischargers by limiting to $3,000 the amount of MMPs that can accrue against a discharger
for a single missing report, if the following conditions are met: 1) the discharger discharges to
surface water, but does not violate effluent limitations in waste discharge requirements; and
2) the discharger did not on any occasion previously receive from the State Water Board or a
Regional Water Board a complaint, notice of violation, or notice of the obligation to file a
discharge monitoring report under WC sections 13383 and 13385. In order for this
exemption to apply, the discharger is additionally required to: 1) file a monitoring report that
had not previously been timely filed within 30 days after the discharger receives written
notice, including notice transmitted by email from the Water Boards; and 2) pay all
associated penalties assessed by the State Water Board or a Regional Water Board within
30 days after an order is issued to pay these penalties pursuant to section 13385.

Under the current MMP statute, a facility that fails to file a discharge monitoring report in a
situation where there is a discharge to surface waters, but that discharge does not violate
effluent limitations, must be assessed MMPs of $3,000, for each 30 days that the report is
late. Therefore, under current law, if a facility that fails to file a single monitoring report for
several 30 day periods could be fined in hundreds of thousands of MMPs in a situation where
a discharge occurred, that discharge did not violate effluent limitations, but the facility simply
failed to file a single report over the course of several 30 day periods. This provision of the
bill makes the MMP statute more equitable, while continuing to provide an incentive for
dischargers to submit monitoring reports, and continuing to appropriately place the burden on
the dischargers to submit discharge monitoring reports by retaining MMPs for failing to file a
report.

Additionally, this provision of the bill will sunset on January 1, 2014. The sunset date to this
provision allows for the continued incentive for dischargers to submit monitoring reports and
continues to appropriately place the burden on the dischargers, rather than the Regional
Water Boards, for submitting such reports in a timely manner by retaining MMP's for failing to
file a report. The provision, however, also makes the assessment of MMPs proportional to
the violation by limiting MMP exposure to $3,000 for a single missing report so long as the
discharger submits the missing report within 30 days of receiving written notice from the
Water Boards of the failure to file the report and pays the associated penalty within 30 days
of receiving written notice from the Water Boards of the penalty. Further, while this provision
limits the amount of MMPs assessed against dischargers for a single missing report, the
Water Boards continue to maintain the authority to impose ACL penalties pursuant to Water
Caode sections 13385(a)(3) and 13385(c) as needed.

The State Water Board notes that it is in the process of developing a program to voluntarily
provide an electronic automated notification to dischargers when required self-monitoring
reports are due, in order to avoid the submission of late reports. Board staff is scheduled to
provide an information item to the Board in October 2010, to explain the program in more
detail. However, the system being developed by the State Water Board would be used to
provide a “courtesy notification” of a late report, and would retain the onus on the discharger
to file the report.
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LEGISLATIVE HISTORY
Current Session Legislation:
None.

Previous Session Legislation:

AB 914 (Logue, 2008). This bill would have made changes to provisions of existing law that
allow the Regional Water Boards to authorize POTWs serving small, disadvantaged
communities to complete compliance projects in lieu of paying MMPs for water quality
violations. This bill was vetoed by the Governor, who stated that “The bill is unnecessary
since the Board already has the authority under current law to take any factor it deems
appropriate into consideration when making a determination of financial hardship of a small
community served by a POTW.”

AB 2900 (La Malfa, 2008). This bill would have required the Water Boards to expeditiously
take the appropriate action to assess the MMPs. This bill died in Assembly Environmental
Safety and Toxic Materials Committee.

Chapter 725, Statutes of 2006 (AB 1752, Levine). This bill made two substantive changes
to the provisions of SB 1733 (Aanestad). This bill: 1) delayed by six months the effective
date of the entire “compliance project” provision of the MMP law under SB 1733: and
2) strengthens the fiscal standard that would apply to compliance projects under SB 1733.

Chapter 404, Statutes of 2006 (SB 1733, Aanestad). This bill made it easier for
communities to participate in a program that allows them to improve their sewage treatment
facilities as an alternative to paying MMPs. This law also declares that all parties to
adjudicative proceedings, including public agencies, should be afforded fair and adequate
proceedings, and requires, to the extent funding is made available, the State Water Board to
provide annual training to Regional Water Board members for the purpose of improving
adjudication processes.

Chapter 145, Statutes of 2005 (AB 495, Montanez). This bill made a technical change to
MMP provisions to ensure that general National Pollutant Discharge Elimination System
(NPDES) permit holders are subject to the same penalties for permit violations as individual
permit holders. An inadvertent result of Chapter 609, Statutes of 2003 (AB 154 1-Montanez)
was that many general NPDES permit violations were exempted from MMP provisions. This
bill corrected that error.

Chapter 609, Statutes of 2003 (AB 1541, Montanez). This bill classified a failure to file
required discharge monitoring reports as a “serious violation” of waste discharge
requirements, and thus subjects this violation to an MMP of $3,000 for each complete 30-day
period that a report is not submitted.

Chapter 395, Statutes of 2002 (AB 2351, Canciamilla). This bill allowed the Regional
Water Boards, with the concurrence of the discharger, to direct a portion of an MMP to be
expended on a supplemental environmental project. The law also required that violations of
more than one pollutant parameter from a “single operational upset” of a biological treatment
process be treated as a single violation.
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Chapter 807, Statutes of 2000 (SB 2165, Sher). This bill modified Water Code Section
13385. Among other things, SB 2165 provided relief from MMPs for certain POTWSs.

Chapter 947, Statutes of 1999 (SB 709, Committee on Budget and Fiscal Review). This
bill established the Clean Water Enforcement and Pollution Prevention Act of 1999 and
modified Water Code Section 13385 to require MMPs for specified effluent violations of
NPDES permits.

Chapter 92, Statutes of 1999 (AB 1104, Migden). This bill required the Water Boards to
prescribe effluent limitations as part of the waste discharge requirements of a POTW for
specified substances. This bill required liability to be assessed for a violation of those
provisions at a level that recovers the economic benefits derived from the acts that constitute
the violation. It also required MMPs of $3,000 to be assessed under prescribed
circumstances. This bill required the State Water Board to report annually to the Legislature
regarding its enforcement activities.

PROGRAM BACKGROUND

The mission of the Water Boards is to preserve, enhance and restore the quality of
California's water resources, and ensure their proper allocation and efficient use for the
benefit of present and future generations. The Water Boards are responsible for protecting
and enforcing the many uses of water, including the needs of industry, agriculture, municipal
districts, and the environment.

The five-member State Water Board protects water quality by setting statewide policy,
coordinating and supporting Regional Water Boards’ efforts, and reviewing petitions that
contest Regional Water Board actions. The State Water Board is also solely responsible for
allocating surface water rights. The joint authority of water allocation and water quality
protection enables the State Water Board to provide comprehensive protection for
California's waters. Each of the five full time salaried board members fills a different
specialized position, representing the public, engineering expertise, water quality expertise
and water supply. The members are appointed to four-year terms by the Governor and
confirmed by the Senate.

There are nine Regional Water Boards. The nine Regional Water Boards are semi-
autonomous and are comprised of nine part-time board members appointed by the Governor
and confirmed by the Senate. Regional boundaries are based on the unique differences in
climate, topography, geology and hydrology for each watershed. Each Regional Board
makes critical water quality decisions for its region including setting standards, issuing waste
discharge requirements determining compliance with those requirements, monitoring water
guality, and taking appropriate enforcement action.

It is the policy of the State Water Board to protect and enhance the quality of the waters of
the State by creating an enforcement system that addresses water quality problems in the
most efficient, effective, and consistent manner. The State Water Board has recently
updated its Water Quality Enforcement Policy, which provides guidance to Water Board staff,
assisting them in utilizing limited resources in ways that openly address the greatest needs,
deter harmful conduct, protect the public, and achieve maximum water quality benefits. It is
the intent of the State Water Board that the Regional Water Boards’ decisions be consistent



Enrolled Bill Report Page 8 ' Number: SB 1284
Author: Ducheny

with this policy. The Water Quality Enforcement Policy seeks to address the enforcement
component (i.e. actions that take place after a violation has been identified) of the Water
Board regulatory framework, which is an equally critical element of a successful regulatory
program. Without a strong enforcement program to back up the cooperative approach, the
entire Water Board regulatory framework would be in jeopardy. Enforcement is a critical
ingredient in creating the deterrence needed to encourage the regulated community to
anticipate, identify, and correct violations. Appropriate penalties and other consequences for
violations offer some assurance of equity between those who choose to comply with
requirements and those who violate them. It also improves public confidence when
government is ready, willing and able to back up its requirements with action and
consequences.

OTHER STATES' INFORMATION
This bill is specific to California’s Water Code enforcement provisions.
FISCAL IMPACT

This bilf could result in unknown revenue loss by creating new exemptions to MMPs for
failing to file a discharge monitoring report in certain situations. Under current law, the
revenues from water quality penalties are deposited into the Cleanup and Abatement
Account (CAA) and are used for cleaning up or abating unforeseen water pollution problems.

By creating new exemptions to MMP's, this bill would result in reduced revenue from MMPs
to the CAA for water quality improvement projects,

ECONOMIC IMPACT

This bill would allow certain communities in California that have received significant MMPs to
reduce the amount owed by them to the State Water Board.

LEGAL IMPACT
None.
APPOINTMENTS
None.

SUPPORT/OPPOSITION

Support: Association of California Water Agencies & Regional Council of Rural Counties
League of California Cities (co sponsors), California Association of Sanitation
Agencies, California Chamber of Commerce, California Special Districts
Association, California State Association of Counties, California Water
Association, City of Camarillo, Crescenta Valley Water District, El Dorado
Irrigation District, Inland Empire Utilities Agency, Lake Berryessa Resort
Improvement District, League of Cities, Napa Berryessa Resort Improvement
District, Napa County, Pico Water District
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Opposition: None on file.

ARGUMENTS

Pro:

This bill improves the MMP statute by developing a more equitable manner of
imposing MMPs on dischargers while upholding the intent of the statute. This bill
enables dischargers to avoid excessive assessments of MMPs for failing to file
discharge monitoring reports where there is no adverse impact to water quality,
by exempting dischargers from MMP's if they failed to file a report and (1) there
was no discharge, (2) there was a discharge, but it didn’'t exceed effluent
limitations.

This bill does not go far enough to improve the MMP statute. This bill will not

Con:
assist dischargers that were assessed an ACL complaint or a judicial complaint
before July 1, 2010 for the same type of violations that are addressed by this bill
(i.e. failed to file reports but where there was no adverse impact to water quality).
VOTES
Votes Date Ayes Noes Abstaining or
‘ Absent
Senate August 26, 2010 37 0 3
Concurrence
Assembly Floor August 25, 2010 77 0 3
Senate Floor June 3, 2010 31 0 9
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AMENDMENT DATE: August 20, 2010 BILL NUMBER: SB 1284
RECOMMENDATION: Sign AUTHOR: D. Ducheny
ASSEMBLY: ‘ 7710

SENATE: 37/0

BILL SUMMARY: Water Quality

This bill will create exemptions to existing Mandatory Minimum Penalties (MMPs) statutes for the failure to
file a discharge monitoring report if certain requirements are met. This bill also will extend the deadline by -
which a discharger must comply with an effluent limitation under prescribed situations.

FISCAL SUMMARY

The bill will result in no additional costs to the State Water Resources Control Board (Water Board).
Creating new exemptions to the application of MMPs would likely result in an unknown amount of reduced
revenue to the Cleanup and Abatement Account (CAA). The CAA is used to fund abatement activities at
sites with water pollution issues where no responsible party is currently identified.

COMMENTS

The Department of Finance recommends that this bill be signed as it clarifies the intent of the existing
statute that MMPs should be assessed on polluters who violate the Clean Water Act, but not assessed as a
means of punishing local agencies that fail to file a report for no discharge.

Existing law requires the Water Board, with certain exceptions; to impose MMPs for waste discharge

viciations. This bill will result in the following changes to MMP regulations:
e Failure to file a discharge monitoring report for a period in which no discharge occurred will no longer be

considered a “serious violation” leading to an MMP. A discharger will be required to report to a Regional
Board the fact that no discharges occurred and the reasons for the discharger’s failure to file.

e Adischarger will only be subject to a single fine of $3,000 for failure to file a discharge monitoring report
if the following conditions are met: the discharge did not violate the discharger's numeric effluent
limitations, the discharger did not receive a complaint or notice of the obligation to file a report, the
discharger files a report within 30 days of receiving a notice, and the discharger pays all penalties
assessed by the State or Regional Water Board after receiving a written notice.

Currently, a Regional Water Quality Control Board (Regional Board) may allow a discharger to comply with
a time schedule order for bringing a waste discharge into compliance with effluent limitations. Existing law
requires a time schedule that does not exceed five years. The bill will aliow a Regional Board, foliowing a
public hearing, to extend the time schedule by up te five additional years upon verification that the
discharger is making diligent progress toward compliance.
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September 3, 2010

California State Senate

SENATOR
DENISE MORENOC DUCHENY
FORTIETH SENATE DISTRICT

The Honorable Amold Schwarzenegger

(Governor

State of California
State Capitol
Sacramento, CA 95814

Dear Governor Schwarzenegger:

SELECT COMMITTEES

CHalr, CALIFORNIA-MEXICO
COOPERATION

CHAIR, COLORADO RIVER
STATE SCHOOL FACILITIES
BOARDS

CALIFORNIA WORKFORCE
INVESTMENT

STATE PUBLIC WORKS

[ respectfully request your signature on Senate Bill 1284. SB 1284 would conform statute with the

intended purpose of AB 1541,

speciﬁcally that minimum mandatory penalties (MMPs) that

continually accrue at the rate of $3,000 per month for each reporting period be assessed on “poliuters

that hide violations of the Clean Water Act from state authorities.”
extends to local agencies with discharge permits that simply fail to file a report indicating

violation”

The current definition of “serious

they have no discharges or minimal or non-harmful discharges that do not meet state-set
contamination levels. Changes to statute are necessary, therefore, to prevent unwarranted significant
assessments for minor paperwork violations, including those imposed in recent years.

Specifically

. this bill does the following;

Iy Current law is revised to allow a regional board, after a public hearing, to extend the
time schedule for bringing a waste discharge into compliance for an additional five years,
to a possible total timc schedule of ten years if the discharger can demonstrate that

ssary in order to reach compliance with effluent imitations.

additional time is

2y In Section 2 of the bill, Section 13

i1

385.1(a)(2) is amended to provide that the failure to

file a discharge monitoring report for a reporting period in which no discharges occur
does not constitute a “‘serious violation” that gives rise to mandatory minimum penalties
if the discharger submits a written statement to the appropriate regional board stating that

in fact no discharges occurred and stating the reasons for the failure to file.

The

amendments provide for civil penalties of up to $10,000 if false statements on those
issues are willfully submitted.
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Water Code Section 13385.1 is also amended to state that regardless of whether
mandatory minimum penalties apply to the failure to file a discharge monitoring report
for a reporting period in which no discharges occur, the failure to file such a report may
be subject to discretionary penalties under the existing provisions of subdivisions (c¢) and
(e) of Water Code Section 13385, Those discretionary penalty provisions require the
regional board to take into account numerous factors relating to the violation, including
the seriousness of the violation, the degree of the toxicity of the violation and the
economic benefit the violator received from the violation.

3) Further, a provision is added to provide, on a one-time basis only, that where a
discharger has not previously received notification from the state or regional board of a
complaint to impose mandatory minimum penalties for failure to file a discharge
monitoring report, and where the current reporting violation consists only of failures to
file discharge monitoring reports where the discharges did not violate numeric effluent
limitations, that discharger will be subject to a total fine of $3,000 p_ r required report
The fOi‘CgOLﬁg relief is prowuea u1u_y on this one-time Uablb and if bubﬁﬁquﬁﬁt repOu ng
violations occur, the discharger will be subject to mandatory minimum penalties as
provided in the pre-existing law. The amendments also provide that even if the one-time
relief applies, the discharger may still be subject to the discretionary penalties for failure
to file the required report(s), as discussed in [tem 2, above.

4) Lastly, a provision is added as new subdivision (e) to Water Code Section 13385.1 to
provide that the amendments made to that section would apply to dischargers who
currently have outstanding notices of violation as of the effective date of the act. This
provision is necessary to ensure that local governmental agencies that have received
notices of violations for substantial mandatory minimum penalties imposed under pre-
existing law for minor paperwork violations and/or reporting violations for non-harmful
discharges receive the relief provided by the other amendments discussed above.

I thank vou in advance for your favorable consideration of this legislation. If you or your staff
has any questions, please feel free to contact my office, at (916) 651-4040.

Sincerely,

Denise Moreno Ducheny
Senator, 40™ District



ENROLLED BILL MEMORANDUM TO GOVERNOR

BiLL: SB 1284  AUTHOR: Ducheny DATE: 9/8/10  DUE: 9/30/10
SENATE: 31-0 ASSEMBLY: 77-0 CONCURRENCE: 37-0
PRESENTED BY: John Moffatt RECOMMEND: Sign | | Veto [ |
SUMMARY

This bill revises the Mandatory Minimum Penalties (MMPs) statute by exempting
dischargers from MMPs for failure to file a discharge monitoring report if the
dischargers submit a written statement that no discharges to surface water occurred
and reasons for not filing the monitoring report. The bill also requires that until
January 1, 2014 the mandatory minimum penalty of $3,000 be assessed only for
each required report that is not timely filed rather than for each 30-day period
following the submission deadline. Revisions also allow a Regional Water Board

(after public hearing) to extend the time schedule imposed in a cease and desist
order or a time schedule order for an additional five years to meet compliance with

effluent limitations.
SPONSOR: Association of California Water Agencies

Regional Council of Rural Counties

SUPPORT: California Environmental Protection Agency
State Water Resources Control Board
Department of Finance
California Special Districts Association
City of Bellflower
City of Glendale Water and Power
City of La Verne
City of Norwalk
City of Signal Hill
County of Nevada
Eastern Municipal Water District
League of California Cities
Park Water Company
Water Replenishment District of Southern California

OPPOSITION: None Received
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FISCAL IMPACT

This bill has no state fiscal impact. The Water Resources Control Board indicates
this measure will not result in any increased costs and Department of Finance
notes that creating new exemptions to MMPs can result in an unknown amount of
reduced revenue to the Cleanup and Abatement Account (CAA). The CAA is
used to fund abatement activities at sites with water pollution issues where no
responsible party is currently identified.

PREVIOUS ACTION/SIMILAR LEGISLATION

AB 914 (Logue, Vetoed, 2009) would have made changes to allow the Regional
Water Boards to authorize POTWs serving small, disadvantaged communities to
complete compliance projects in lieu of paying MMPs for water quality violations.
The veto message stated “the bill is unnecessary since the Board already has the
authority under current law to take any factor it deems appropriate into
consideration when making a determination of financial hardship of a small
community served by a POTW™.

The $3,000 MMP assessed for each 30-day period that a waste discharge report 1s
not submitted was enacted in 2003 as part of AB 1541 (Montanez, Chapter 609).

NOTES
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